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ABUSES OF THE WRIT OF HABEAS CORPUS.’ 


The writ of habeas corpus has been justly styled «* The Writ of 
Liberty.’’? At times it has beep used in such a way as to deserve 
the censure of being called the Writ of Anarchy. The primary 
object of the English Habeas Corpus Act was to afford a speedy 
and summary means of relief to those who should be unlawfully 
imprisoned by the agents of the Crown. A most odious and 
oppressive form of this imprisonment was that which took place 
under commitments issued by the secretaries of state, directing 
the arrest and detention of persons on suspicion of treason,’ 
and upon other charges.‘ The instruments or agents of the 
secretaries, by whom these arrests were effected, were called 
messengers. ‘There were some forty of them.® Persons arrested 
and detained by them were not confined in any of the public 
prisons of England established or recognized by act of Parlia- 
ment, to which the commissions of Oyer and Terminer and Jail 
Delivery extended, but were confined in the private houses of 
these messengers. Scattered throughout London, or perhaps 


’ Read before the American Bar As- 5 Inthe case of Roe et al., it was said 
sociation, at Saratoga, August 23, 1883. | by Sir Bartholomew Shower, in making 


2 Callahan v. State, 60 Ala. 65. his argument for the prisoners, that there 
3 Roe’s Case, 5 Mod. 78; s.c., 1 Salk. were forty-two of them. 5 Mod, 78, 
346; Hellyard’s Case, 2 Leon. 175. 82, This was in the seventh year of 


* See Yaxley’s Case, Carth. 291; Me- William ITI. 
morial of the Judges, And. 297. 
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2 ABUSES OF THE WRIT OF HABEAS CORPUS. 


throughout England, there were, therefore, some forty private 
prisons — unknown to the laws, and unvisited by the courts of 
justice — in which, but for this salutary writ, the king’s subjects 
might languish for an indefinite period of time without being 
brought to trial. Designed as a means of subjecting to the 
superintendence of the superior courts and judges, arrests and 
imprisonments made by ministerial officers and by inferior mag- 
istrates, it was never intended that it should interrupt the regu- 
lar course of justice in the superior courts, or that it should 
subject the executive department of the government to the 
superintendence of the judiciary. How far it has been kept 
within its proper limits in England, it is not my purpose to 
inquire ; but I shall point out that judicial sentiment in America 
has been so far influenced by the extravagant views of the right 
of personal liberty with which the American republic commenced 
its career, that this writ has been used by the Federal courts as 
the means of subjecting one of the most important functions of 
the executive branch of the government to the control of the 
judiciary ; that the State courts have, by the same means, 
attempted to subject the executive departments of their own States 
to judicial control; that the modesty of these tribunals has not 
withheld them from attempting at times the same control over 
the executive department of the general government; but that 
they have attempted by this means to revise its action in exe- 
cuting its treaties with foreign countries, and have even asserted 
a use of this writ, such as, if carried out by them on the one 
hand, and yielded to by the officers of the general government 
on the other, would enable them to arrest the march of the 
national armies in time of actual war. Nor have the courts of 
these two jurisdictions, the Federal and the State, always stayed 
their hands in the use of this writ from the molestation of each 
other. They have attacked each other’s processes and opened 
each other’s prisons. Such a conflict, from the beginning, must 
have been unequal, and its result must have been foreseen. 
Questions which were labored by these respective tribunals in 
ponderous opinions were finally settled amid the thunder of 
cannon; and under that settlement, as I shall hereafter show, 
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the police regulations of the States, their criminal codes, the de- 
cisions of their highest judicatories, and even their constitutions, 
lie at the feet of the inferior Federal judges. . 
When we consider that the doubtful policy, of the founders 
of the government and of their successors, until a period com- 
paratively recent, committed the execution of the Federal laws in 
part to the judicatories of the States; made the justices of the peace 
of the States the examining magistrates in criminal cases for the 
Federal tribunals; made the judges of the States Federal magis- 
trates for the purpose of executing extradition treaties with 
foreign countries, for the purpose of naturalizing aliens, and in 
some cases for the purpose of executing the criminal statutes of 
the United States ; and made the jails and prisons of the States the 
jails and prisons of the Federal government, — it is not a matter 
of surprise that the judges of the State courts, at an early day, 
exercising a supposed jurisdiction by means of the writ of habeas 
corpus, should have assumed to say whether a fugitive from the 
justice of a foreign country should be surrendered; whether 
fugitives escaping from slavery in other States should be de- 
livered up pursuant to the constitution and laws of the Union ;? 
whether persons enlisted in the armies of the United States should 
be held to military service, or discharged therefrom, even in time 
of war; and whether a person in the military service of a foreign 
country should be tried as for a crime in a State tribunal for an 
act done as a belligerent under the command of his sovereign and 
in conformity with the laws of nations. These pretenses, born 
of an extravagant view of State’s rights and State sovereignty, 
presented a paradox which excites the liveliest curiosity in us, 
who look back upon them as matters of history; for if a State is 


1 Re Washburn, 4 Johns. Ch. 106; McConologue’s Case, 107 Mass. 154; 


8. c., Wheel. Cr. Cas, 473; Common- 
wealth v. Deacon, 10 Serg. & R. 125. 

2 Matter of Booth, 3 Wis. 1; Ex parte 
Robinson, 1 Bond, 39. 

3 Commonwealth v. Harrison, 11 Mass. 
63; Commonwealth v. Cushing, Id. 67; 
Commonwealth v. Downes, 24 Pick. 227; 


United States v. Wyngull. 5 Hill, 16; 
Carlton’s Case, 7 Cow. 471; State v. 
Dimick, 12 N. H. 194. 

* People v. McLeod, 1 Hill, 377. 
This could hardly be called an abuse of 
the writ, the court having refused to dis- 
charge the prisoner. 
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a sovereign, and if the United States is another sovereign, these 
decisions present the spectacle of the courts of one sovereign con- 
trolling the officers and agents of another sovereign ; interposing 
in its foreign relations, and even disbanding its armies. If great 
inconveniences did not arise from the assumption of such a juris- 
diction, it was due to the wisdom, the patriotism, and the mod- 
eration of the judges who assumed to exercise it. The very 
existence of such a power, distributed so widely and through so 
many scattered and irresponsible agencies, should have been a 
source of serious apprehension. An admonition of what might 
have been done in the exercise of it, should have been found in 
what actually was done. The Supreme Court of New York held 
and tried a British subject for murder, predicated upon an act 
done upon the soil of that State as a belligerent during the Cana- 
dian rebellion of 1837, after his immediate release had been de- 
manded of our government by that of Great Britain;' and an 
eminent jurist, holding the office of chief justice of the same 
State, issued an attachment, for an evasive return to a writ 
of habeas corpus, against a general of division commanding 
the armies of the United States in the field, upon the theater 
of actual war.? If the judicial courts of a State could 
embroil the United States in a foreign war, and then, the 
war being flagrant, and the country actually invaded, could 
disband its armies and imprison its generals by means of the 
writ of habeas corpus, what sort of a government would the 
United States have been? It certainly would not have been a 
Nation, spelled with a big N. It was not until the year 1858 
that it became settled by an authoritative decision of the Supreme 
Court of the United States that it was beyond the power of the 
State courts, by the writ of habeas corpus, to discharge Federal 
prisoners from custody, and to interfere with the process of the 
Federal courts, or with the agencies of the Federal government.’ 
Eventhen many of the State courts refused to be taught. Not- 
withstanding the principles thus declared by the Supreme Court 
of the United States, they limited its authority to the precise 


1 People v. McLeod, supra. 3 Ableman v. Booth, 21 How. (U. 8.) 
2 Matter of Stacy, 10 Johns. 328. 606 (reversing Re Booth, 3 Wis. 1). 


| 

| 

| 

| 

| 

| 
| 

XUM 


ABUSES OF THE WRIT OF HABEAS CORPUS. 5 


case in judgment. They held that it did not extend beyond the 

case of a prisoner held under process emanating from the Federal 
courts; and accordingly they continued to discharge enlisted 
soldiers and sailors of the United States from the custody of 
their officers, even during the late war, until the suspension of 
the privilege of the writ by the President, under the act of Con- 
gress of 1863.' | With the removal of this suspension they 
revived the practice; ? and it was not until the year 1871 that the 
Supreme Court of the United States,*? on a writ of error to the 
same court whose judgment had been reversed by it thirteen 
years before, renewed the lesson, taught the courts of the States 
that their jurisdiction did not extend to interfering with the 
agencies of the Federal government, and swept into the limbo of 
vanities nearly a hundred reported decisions of the State courts 
in which such a jurisdiction had been asserted and exercised. 
It may be assumed that these two decisions have finally unfet- 
tered, first the judicial, and next the executive, power of the 
general government from State interference through the agency 
of this writ. 

But the pernicious doctrines already engendered continued in 
some measure to illustrate the historical fact that courts are 
greedy of jurisdiction, just as kings are greedy of territory, 
and apparently in obedience to the same law of human nature. 
The constitution reposed in the President of the United States 
the execution of treaties with foreign countries. In 1842 a 
treaty was entered into between the United States and Great 
Britain, which provided for the mutual surrender of fugitives 
from justice in certain cases.‘ To give effect to this treaty, and 
such other like treaties as it was supposed might from time to 
time be entered into between this and other countries, Congress 
passed a law in 1848, establishing the mode of procedure in such 
cases. The distinctive features of this act were that certain 
judicial officers, Federal and State, therein named, the highest in 
dignity being the chief justice of the United States, and the 


1 Ex parte Anderson, 16 Iowa, 595. 5 In Tarble’s Case, 13 Wall. 397 (re- 
2 Ex parte McCarey, 2 Am. Law Rev. _versing Re Tarble, 25 Wis. 290). 
347. *8 U. S. Stat. at Large, 576. 
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lowest a commissioner specially appointed by a court of the 
United States to take proceedings under extradition treaties, 
should, upon ‘*a complaint made upon oath or affirmation,”’ 
issue a warrant for the arrest of the alleged fugitive, examine the 
evidence upon which his extradition was demanded, and certify 
the same, together with the conclusion thereon of such magis- 
trate, to the secretary of state for his final action. The law 
made no provision for the intervention of a third magis- 
trate by means of the writ of habeas corpus. Certainly, it is 
not to be inferred from this that it intended to exclude a 
proper use of this writ in such cases. But, having committed 
the examination of the charge against the alleged fugitive to cer- 
tain designated magistrates, all of whom are presumed to be 
learned in the law and competent for the exercise of such func- 
tions; having required such magistrates to certify the evidence 
thus taken to the executive department of the government, to 
which the final decision, whether or not the prisoner should be 
surrendered, was committed; and having provided no mode for 
the review or supervision by any other judicial officer of the pro- 
ceedings or the evidence before such magistrate, the intervention 
of a third court by the writ of habeas corpus, except for the 
mere purpose of making inquiries into the jurisdiction of the 
magistrate thus acting, was unwarranted by any principle known 
to the law. A commissioner of the Circuit Court of the United 
States, specially appointed to take proceedings in extradition 
cases, was required by law to certify the evidence taken by him 
to the secretary of state; but the Circuit Court of the United 
States, by its writ of certiorari, demanded that this evidence be 
certified to it. The statute required that the prisoner should be 
held by the marshal, under the commissioner’s warrant, to await 
the final orders of the executive department of the government ; 
but the Circuit Court, by its writ of habeas corpus, commanded 
that the prisoner should be surrendered to it. Having thus gained 
possession of the prisoner and of the evidence upon which his ex- 
tradition was demanded, those courts, taking upon themselves 
the functions of the department of the government to 
which the decision of this delicate question had been com- 


| 
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mitted, proceeded to examine the evidence minutely, and to 
decide whether it was sufficient in law to warrant the extradition 
of the prisoner. They did more. They instituted minute inqui- 
ries with the view of determining whether all preliminary steps 
required by the particular extradition treaty and by the act of 
Congress had been taken. They went even beyond this. They in- 
vented rules of procedure which were not found in the particular 
treaty or in the act of Congress, and held a compliance with 
these rules to be jurisdictional. They held it necessary that a 
judicial warrant should have issued for the arrest of the alleged 
fugitive in the demanding country, although neither the treaty 
nor the act of Congress contained such a requirement.’ They 
made up and tried an issue of fact, whether such a warrant of 
arrest had been issued, and made the detention or the discharge 
of the prisoner to depend upon the decision of this issue.? They 
laid down rules as to the particularity with which the crime 
charged must be described in such a warrant.’ They made the 
jurisdiction of the magistrate to issue his warrant for the arrest 
of the alleged fugitive to depend upon a requisition previously 
made by the government of the country, from whose justice the 
fugitive had fled, upon the United States; * ignoring the fact 
that neither the statute nor the treaty required this;® that 


1 Ex parte Van Hoven (second case), 
4 Dill. 415, 428, before Dillon and Nelson, 
JJ. Contra, Re Farez (second case), 7 
Blatchf. 345. 

2 Ex parte Van Hoven, supra. 

3 Re Farez, 7 Blatchf. 34, 50. 

4 Ex parte Kaine, 3 Blatchf.1; Re 
Henrich, 5 Blatchf. 414, 425; Re Farez, 7 
Blatchf. 34, 45. 

5 Our treaty of 1874 with Belgium 
furnishes an exception to this statement. 
Its sixth article evidently contemplates 
a requisition by the demanding coun- 
try, and the issue of a warrant of arrest 
by the executive department of the de- 
manded country, as preliminary to the 
arrest and judicial examination of the 
alleged fugitive. 18 U. S. Stats. at 


Large, 807; Ex parte Van Hoven, 4 Dill. 
411. Neither the treaty with Great Britain 
(8 U.S. Stats. at Large, 576), that with 
Prussia (9 Jd. 965), nor that with Switz- 
erland (11 Jd. 593) contains such a pro- 
vision; and there is nothing in the treaty 
with Belgium which necessarily implies 
that magistrates shall not have authority, 
upon a proper showing, to commit and 
detain alleged fugitives a reasonable time 
to await a requisition. In the case of 
Dugall, 2 Lowell, 357, which arose under 
our treaty with Great Britain, Mr. Dis- 
trict Judge Lowell took the correct view 
of this question when he said: “The 
judge has nothing to do with the question 
whether the foreign country has duly 
authorized an application for the extra- 
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the delays incident to the making of a formal requisition might, 
in many cases, enable the fugitive to escape; that such a formal 
demand for his surrender might as well be made after his cap- 
ture as before; and that the contrary practice, in cases of inter- 
state extradition, had long been sanctioned by the State courts.! 
They went beyond this. Notwithstanding the fact that the 
statute made the jurisdiction of the magistrate to issue his war- 
rant of arrest to depend upon ‘a complaint made under oath 
or affirmation,’’ they held that a mandate, emanating from the 
executive department of the government, was necessary to give 
him jurisdiction, although no such process is mentioned in any 
law or treaty upon the subject.?- Having thus established a pro- 


cess unknown to the law, though it may not have been unknown 
to the State Yepartment, and made this process necessary to the 
jurisdiction « f the magistrate to cause the alleged fugitive to 
be arrested and brought before him for examination, and conse- 
quently necessary to the power of the United States to execute 
the treaty, they proceeded to determine by what officer it should 
be issued,’ and also with what degree of particularity the crime 


charged should be set forth therein.‘ Having thus established 


dition tobe made, The law is that, when 
complaint is made on oath, the judge is 
to examine the evidence of criminality; 
and, if he deems it sufficient to sustain 
the charge, shall certify the same to the 
secretary of state, that a warrant may 
issue upon the requisition of the proper 
authorities of the foreign governments. 
The requisition is to be made to the ex- 
ecutive department, and, in the natural 
order of things, would be made after 
the evidence is taken and certified. If 
the authorities of the foreign government 
should find, on the examination of the 
evidence, that it does not make out a 
case which they choose to press, they will 
make no requisition. And the statute 
gives them two months in which to com- 
plete their action upon the matter.” 

’ State v. Buzine, 4 Harr. (Del.) 572, 
575; State v. Loper, Ga. Dec., pt. IL, 


33; Ex parte Lorraine, 16 Nev. 63; Hurd 
Hab. Corp. (2ded.), 614, ef seg., and cases 
cited. Early jurists assumed that the 
same practice was proper in cases of for- 
eign extradition. Matter of Washburn, . 
4 Johns. Ch. 106; s. c., 3 Wheel. Cr. Cas, 
473; Commonwealth v. Deacon, 10 Serg. 
& 125, 

2 Ex parte Kaine, 3 Blatchf. 1; Re 
Henrich, 5 Blatchf. 414; Re Farez, 7 
Blatchf. 34; Re Farez (second case), 7 
Blatehf. 345. 

5 Re Farez, 7 Blatchf. 34,46; Ex parte 
Van Hoven, 4 Dill. 411, 413; Ex parte 
Van Hoven (second case), Jd. 415, 423. 

* Re Macdonnell, 11 Blatchf. 79, 96. 
If they are to be censured for inventing 
a process unknown to the law, and mak- 
ing it a jurisdictional step in the proceed-_ 
ing, they must be credited with liberality 
in deciding that the process need not be 


ABUSES OF THE WRIT OF HABEAS CORPUS. 9 


several prerequisites to the jurisdiction of the magistrate not 
found in the statute or in any treaty, they next proceeded, with 
minute detail, to decide how the jurisdiction should be exercised ; 
how the proceeding before the magistrate should be conducted ; 
whether the accused had a right to cross-examine the complain- 
ing official; + whether the prisoner should be allowed to testify 
in his own behalf ;? whether the magistrate might adjourn the 
proceedings from day to day and from time to time ;* under 
what circumstances he might refuse an adjournment at the re- 
quest of the prisoner;* whether he might discontinue the pro- 
ceeding, and afterwards cause the arrest of the prisoner on a new 
warrant for a crime of the same nature; * what record he should 
keep of the proceedings and evidence ;* how the evidence, if in 
a foreign language, should be translated, and the translation ver- 
ified ;7 what evidence was competent and admissible before the 
magistrate, and how documentary evidence from foreign coun- 
tries should be attested; ® and, finally, what evidence is legally 
sufficient, in respect to its probative force, to warrant a surrender 
of the prisoner. One would suppose that the exertions of these 
courts to aid the President in the execution of treaties with for- 
eign nations would end here. But they have not been satisfied 
with deciding for him upon what evidence this responsible duty 
should be performed ; they have claimed the right, by their writ 
of habeas corpus,to go behind his warrant of surrender, to arrest 
the prisoner while én ¢ransitu under such warrant, and to ascer- 
tain whether the warrant has been issued in a proper case and 
upon an examination before a competent magistrate.” 


issued by the President (Re Farez, supra ; 7 Ibid. 
Ex parte Van Hoven, supra), but that if 8 Re Farez, 7 Blatchf. 345, 352; Re 
it be issued by the secretary of state it Henrich, 5 Blatchf. 414, 423; Re Stupp, 
will do; and that it need not do more 12 Blatchf. 501, 521; Re Fowler, 18 
than describe the offense charged in gen- Blatchf. 480; s. c., 4 Fed. Rep. 303, 317. 
eral terms (Re Macdonnell, supra), ® Ex parte Kaine, 3 Blatchf. 1, 10; Re 
1 Re Farez, 7 Blatchf. 345, 349. Farez, 7 Blatchf. 845, 358, 359; Re Mac- 
2 Ibid. donnell, 11 Blatchf. 170, 190. 
3 Re Macdonnell, 11 Blatchf. 79, 100. 1 The British Prisoners, 1 Woodb. & 
4 Re Farez, 7 Blatchf, 345, 359. M. 66, 69. See Ex parte Milburn, 9 Pet. 
5 Re Macdonnell, 11 Blatchf. 170, 704; Ex parte Kaine, 3 Blatchf. 1. 
® Re Henrich, 5 Blatchf. 414, : 
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The courts of some of the States have not been more modest 
in subjecting to judicial review the action of the chief executives 
of their States in cases of interstate extradition. The constitu- 
tion of the United States imposes upon the States the mutual 
obligation of surrendering fugitives from justice. The Congress 
passed an act in 1793 prescribing the mode in which this obliga- 
tion should be discharged. This statute imposed upon the Goy- 
ernors of the States the duty of making the demand on the one 
hand and the surrender on the other. The Governor of the 
demanded State, while so acting, acts therefore at once 
under an obligation imposed upon his State as a member of 
the Federal Union by the constitution of the United States, 
and also in the character of a magistrate appointed by an act of 
Congress to execute one of the laws of the Union. The correct 
principles which govern the use of the writ of habeas corpus 
require that the judicial courts in such cases should limit their 
inquiries to the question whether the Governor who has issued 
his warrant of surrender has issued it in a case within his juris- 
diction —that is, in a case contemplated by the constitution and 
the act of Congress. There is no sound principle which will 
authorize them to inquire whether the evidence upon which he 
has acted in the exercise of this exclusive jurisdiction has been 
properly authenticated, or is otherwise sufficient. They have, 
nevertheless, asserted this power in repeated instances,’ and have 
gone so far as to hold that it is competent for them, in the use 
of this writ, to go behind all the papers in the case, and try by 
parol evidence the question whether the prisoner was in fact in 
the demanding State when the crime was committed — that is to 
say, whether he was guilty of the crime charged.? That they 
have no such jurisdiction becomes apparent when we consider 
the dilemma in which they would find themselves if the Governor 


? Re Manchester, 5 Cal. 237; Hartman N. Y.438. It may perhaps be pleaded 
v. Aveline, 63 Ind. 844; Ex parte Shel- in extenuation of the State courts, that 
don, 834 Ohio St. 319; Wilcox v. Nolze, a Federal judge set the example. Ex parte 
84 Ohio St. 520; People v. Brady, Smith, 3 McLean, 121. 

56 N. Y. 182; People v. Pinkerton, 2 Wilcox v. Nolze, 84 Ohio St. 520, 
77 N. Y. 245; People v. Donohue, 84 6524. 
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should decline to certify to them the evidence upon which he 
acted. Could a court, or a single judge issuing the writ of 
habeas corpus, ex officio, senda writ of certiorari to the Governor 
of his State, calling upon him to certify to such court or judge 
the records of the executive office? Suppose they were to issue 
such a writ to the Governor, and he should see fit not to obey it, 
could they enforce obedience to it by process of contempt? Could 
they imprison the chief magistrate of the State — the chief em- 
bodiment and exponent of its sovereignty? The obvious answer 
to these questions reveals the unseemly spectacle which the 
courts present when they endeavor to exercise a jurisdiction which 
is plainly committed to another department of the government, 
and which in no sense belongs to them.’ 

It is true that our American governments, State and Federal, 
are governments of checks and balances. Unchecked arbitrary 
power is contrary to the spirit of our institutions. But power 
is not properly checked when one department of the government 
overrides another and usurps its functions. The judicial courts 


impose a proper check upon the executive branch of the gov- 


ernment, when they declare unlawful the acts of the officers of 
that department, done in excess of their jurisdiction. In all 
official action there must be a finality somewhere; and in the 
surrender of fugitives from justice, the final exercise of discre- 
tion may well rest with the executives of the States, where the 


1 The Court of Appeals of New York, 


in 1874, asserted the doctrine that it was 
competent for a justice of the Supreme 
Court of that State, issuing the writ of 
habeas corpus, ex officio, to go behind the 
Governor’s warrant of surrender, in such 
acase, and pass upon the sufficiency of 
the affidavit upon which the requisition 
of the Governor of the demanding State 
was based; and the Court of Appeals, 
being of opinion that the affidavit was 
insufficient, directed that the prisoner be 
discharged. People v. Brady, 56 N. Y. 
182. In subsequent cases, the court 
reaffirmed this doctrine; but they were 
obliged to add a modification which made 


the doctrine amount to something like 
this: That it is a very good rule for the 
court or judge, on habeas corpus, to ap- 
ply, when he can get hold of the papers 
on which the Governor acted; but if the 
Governor, in the exercise of his official 
discretion, declines tosubmit such papers 
to judicial examination, there is no power 
in the court to compel him to do so; 
nor are they, by reason of his refusal, 
authorized to discharge the prisoner; 
but they are bound to presume that he 
acted upon documents and upon evidence 
which were sufficient. People v. Pink- 
erton, 77 N. Y, 245; People v. Donohue, 
84 N. Y. 438. 
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law has placed it,— magistrates who are responsible to the people 
for the proper exercise of their functions, under the obligation 
of their official oaths, equally with the judges of the courts. 
They ought conclusively to be presumed to be capable of under- 
standing and properly discharging the duties which the law has de- 
volved exclusively upon them. In the discharge of such duties they 
are aided by the experience of their office, both during their own 
incumbency and that of their predecessors. They have a compe- 
tent legal adviser in the person of the attorney-general, and the 
execution of this delicate duty may better be reposed finally in 
them than remitted to the uncertain discretion of a scattered body 
of judicial magistrates, exercising the power of revising the 
executive action. 

The judicial courts have not only assumed the power, by means 
of the writ of habeas corpus, to superintend and control the ac- 
tion of the executive department of the government, both State 
and Federal, but they have, by the same process, assumed to pass 
upon the validity of the government itself. In this way the 
chief justice of the United States, in 1868, decided that per- 
sons holding office in the States lately in rebellion, who were 
disqualified by the ousting ordinance of the fourteenth amend- 
ment, were nevertheless entitled to hold their offices until the 
constitutional provision should be enforced by legislation.' The 
Supreme Court of South Carolina, in 1876, determined, under 
this writ, that the acting Governor of that State was not entitled 
so to act,’ and, in 1873, the then Supreme Court of Texas, in a 
sham case, gotten up by the fictitious arrest of an old negro, 
decided that the de facto government of Texas was not the gov- 
ernment de jure, refused to allow the State’s attorney to enter a 
nol. pros. in respect of a crime with which the relator was not 
charged, discharged the relator from an imprisonment to which 
he had never been subjected, and dismissed the existing govern- 
ment of Texas without costs. When, at about the same unhappy 


1 Cesar Griffin’s Case, Chase’s Decis- 2 Ex parte Smith, 8 S. C. 495, 
ions, 364; s.¢., subnom. Re Griffin, 25 5 Ex parte Rodriguez, 89 Texas, 705. 
Tex. Supp. 623, 
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period of our history, a judge of a District Court of the United 
States, by an injunction issued at midnight, dispersed the Legis- 
lature of a State and suppressed its government, some of us, who 
were then young at the bar, concluded that the writ of injunc- 
tion must be a very great writ. In view of the instances which I 
have cited, the same dignity must certainly be accorded to the 
writ of habeas corpus. 

But these are not proper uses of this writ. Whether a 
person, prima facie in possession of a public office, is right- 
fully entitled to exercise the functions of such office, is not 
properly triable in such a summary and ex parte proceeding, 
to which neither the incumbent of the office nor the State is 
a party.’ The parties who are interested in contesting this 
question, and who are entitled to contest it, are not before 
the court. The court itself may not be such a tribunal as, un- 
der the constitution and the laws, has jurisdiction to try the title 
to such an office; and, so far as it operates upon the rights of 
the incumbent or of the State, its judgment in sach a case, when 
tested by sound legal principles, is as clearly void for want of 
jurisdiction as the act of an usurping officer can be. 

These extraordinary uses of the writ of habeas corpus may 
well amuse the student of history, and call forth judicious criti- 
cism; but they no longer excite apprehension. They were, in a 
large measure, the offspring of troublous times, or of conditions 
which have past away. But the steady growth of the power ex- 
ercised by this means by the Federal tribunals, and the extraordi- 
nary pretensions which it has in recent years assumed, remain a 
subject of seriousconcern. The founders of our Federal judicial 
system, in conferring upon the national courts the power to issue 
writs of habeas corpus added this proviso: ** That the writ of 
habeas corpus shall in no case extend to prisoners in jail, unless 
where they are in custody under or by color of the authority of the 
United States, or are committed for trial before some court of 


1 Sheehan’s Case, 122 Mass. 445; Re Texas App. 497; Re Ah Lee, 6 Sawy. 410; 
Wakker, 8 Barb. 162; Ex parte Call,2 s.¢., 2 Crim. L. Mag. 336. 
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the same, or are necessary to be brought into court to testify.’’! 
This proviso had the effect of staying the hands of the Federal 
tribunals in the use of this writ, in all cases where the prisoners 
were held in State custody, except where they were committed 
for trial before a court of the United States or were necessary to 
be brought before such a court to testify.? An attaché of a for- 
eign legation, arrested for a crime by a State magistrate, in vio- 
lation of the privileges of his sovereign and of the law of nations, 
could not, in consequence of this proviso, be discharged on 
habeas corpus by a court of the United States.*? A person prose- 
cuted by a State for acts done as a belligerent against the United 
States during the late civil war, could not be enlarged by one of 
the national courts through the use of this writ. For more than 
forty years the writ of habeas corpus was used by the Federal 
courts subject to the restraints imposed by this proviso. Then, 
in 1833, came the nullification ordinance of South Carolina, 
followed by arrests under State process of revenue officers of 
the United States. No government capable of preserving 
its own existence, or worthy of the name, could submit to 
have the collection of its revenue resisted, and the enforce- 
ment of its laws impeded in this way; nor could it brook 
the delays consequent upon regular trials in the State courts, 
appeals to the State court of last resort, and writs of error to 
the Supreme Court of the United States. A speedy remedy was 
necessary for the protection of its own agencies against unlawful 
State interference; and this remedy was found in the act of 1833, 
‘**to provide for the collection of duties on imports,’’ the seventh 
section of which gave the courts of the United States power to 
grant writs of habeas corpus *‘ in all cases of a prisoner or pris- 
oners in jail or confinement, where he or they shall be committed 
or confined, on or by any authority or law, for any act done or 
omitted to be done, in pursuance of a law of the United States, 
or any order, process, or decree of any judge or court thereof, 


1 Act of Sept. 24, 1789, ch. 20; U.S. 3 Ex parte Cabrera, 1 Wash. C. C. 
Stat. at Large, 82. 282. 

2 Ex parte Dorr, 3 How. (U. 8S.) 103. * Ex parte McCann, 5 Am. Law Reg. 
See also U. S. v. French, 1 Gall. 2. (x. 8.) 158, note. 
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anything in any act of Congress to the contrary notwithstand- 
ing.”’! ‘Twenty years later the provisions of this salutary law 
were turned against those who, by the use of State process, at- 
tempted to obstruct the enforcement of the fugitive slave law 
of 1850.2 Then, in 1837, came the Canadian rebellion and the 
complications which grew out of the attack by a force of British 
troops upon the steamer Caroline, moored to the shore of the 
State of New York in the Niagara River, which steamer had been 
employed in conveying supplies and munitions of war to a force 
of Canadian insurgents on Navy Island. A member of this at- 
tacking force was arrested in the State of New York and indicted 
for murder. After some correspondence, the British govern- 
ment demanded of our government his immediate release. In 
the face of this demand, the Supreme Court of New York re- 
fused to discharge him on habeas corpus.* A serious international — 
complication might have followed, but for the accidental cireum- 
stance that, upon his trial under the indictment for murder, he 
was acquitted. The inability of the Federal government to deal 
with such a case through its own tribunals became thus apparent ; 
and the Congress, to meet such a case, passed the act of 1842, 
which clothed the national courts with power to grant writs of 
habeas corpus in all cases of aliens in confinement for acts done 
under the authority or sanction of their government, or under 
the law of nations.‘ This statute gave an appeal, in the cases of 
habeas corpus authorized by it, to the Supreme Court of the 
United States; and it is the only Federal statute relating to the 
writ of habeas corpus which retains this characteristic,’ except 
those relating to the territories. Then followed the civil war, 
and the act of 1863 authorizing the President, by proclamation, 
to suspend the writ of habeas corpus in certain cases, and pro- 
viding a mode by which Federal prisoners might be speedily 


1 Act of March 2, 1833, ch. 57; 4 U. 3 People v. McLeod, 1 Hill, 877. 

S. Stat. at Large, 634. * Act of Aug. 29, 1842, ch, 257; 5 U. 
2 Ex parte Robinson, 6 McLean, 355; _—‘S. Stat. at Large, 539. 

Ex parte Jenkins, 2 Wall. jr. 521; 5 Rev. Stat. U. S., sects. 763, 764. 

United States v. Morris, 2 Am. Law Reg. 

(0. s.) 348, 
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brought to trial.’ This ended in the emancipation of four 
million slaves. The nation which had emancipated them was 
bound to establish and protect them in their civil rights. The 
celebrated law enacted for that purpose in 1866? was deemed in- 
effectual without a further extension of the powers of the na- 
tional courts in the use of the writ of habeas corpus. This led, 
in 1867, to a radical and sweeping extension of the jurisdiction 
of these courts under this writ to ‘all cases where any person 
may be restrained of his or her liberty in violation of the con- 
stitution or of any treaty or law of the United States.’’* As 
construed by the Federal judges, this provision has wiped out as 
with a sponge the proviso of the act of 1789; has clothed the 
district and circuit judges of the United States with power to 
annul the criminal process of the States, to reverse and set aside 
by habeas corpus the criminal judgments of the State courts, and 
to pass finally and conclusively upon the validity of the criminal 
codes, the police regulations, and even the constitutions of the 
States. 

No doubt it was intended by the framers of the act of 1867, 
that persons arrested upon State process might be enlarged by 
the Federal judicatories means of this writ. But it is not at all 
clear that it was intended that it should become a means in the 
hands of the Federal district and circuit judges of revising and re- 
versing the judgments of the courts of the States without regard 
to their rank or dignity. The writ of habeas corpus is a common- 
law writ. Its origin reaches back into the night of English 
history so far that no man can fix itsdate. Its use has been circum- 
scribed by certain ancient and well settled principles. One of 
these principles is that it cannot be used as a means of reversing 
and annulling a judgment of a superior court of record having 
general jurisdiction of the subject-matter in respect of which the 


1 Act of March 3, 1863, ch. 81; 12 U. 8 Act of Feb. 5, 1867, ch. 28; 14 U, 
S. Stat. at Large, 755. See Ex parte S. Stat. at Large, 385. This provision is 
Milligan, 4 Wall. 3, 117. embodied in sect. 758 of the Revised 
2 Act of April 9, 1866, ch. 81; 14 U. Statutes of the United States. 
S. Stat. at Large, 27. Recently de- 
clared unconstitutional. 
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judgment was rendered. This doctrine, declared by the English 
and American courts in several hundred reported judgments, 
reaching back through a period of two centuries,’ has never been 


1 For fear there may be some doubt 
about this let me cite a few cases: Ex 
parte Watkins, 3 Pet. (U. S.) 193; 
Commonwealth v. Lecky, 1 Watts (Pa.), 
66; Ex parte Reed, 100 U.S. 18, 28; Bell 
v. Miller, 4 Gill (Md.), 301; Ex parte 
Kellog, 6 Vt. 509; Rex v. Suddis, 1 East, 
306; Ex parte Lees, El. Bl. & El. 886; 
Case of Sheriff of Middlesex, 11 Ad. & 
El. 273; Matter of Clark, 9 Wend. (N. 
Y.) 168; Ex parte Parks, 93 U. S. 18; 
Ex parte Kearney, 7 Wheat. (U. 8.) 38; 
Ex parte Liebold, 100 U. S. 871, 375; 
Ex parte Mason, 28 Int. Rev. Rec. 182; 
s. ¢., 14 Rep. 193; Ex parte Snow, 3 
Woodb. & M. (U. 8S.) 430, 485; Re Stupp, 
12 Blatchf. (N. Y.) 501; People v. Whit- 
son, 74 Ill. 20; Prohibitory Amend- 
ment Cases, 24 Kan. 700, 724; Ex parte 
Kaufman, 78 Mo. 588; Re Payson, 23 
Kan. 757; Re Petty, 22 Kan. 477; Ex 
parte Farnham, 3 Col. 545; Petition of 
Semler, 41 Wis. 517; Petition of Cran- 
dall, 84 Wis. 177; Re Perry, 30 Wis. 
268; Ex parte Cohn, 55 Cal. 193; Ex 
parte McCullough, 35 Cal. 97; Ex parte 
Hartman, 44 Cal. 32; Ex parte Max, 44 
Cal. 581; Fleming v. Clark, 12 Allen 
(Mass.), 191, 194; Riley’s Case, 2 Pick. 
(Mass.) 172; Commonwealth v. Whit- 
ney, 10 Pick. (Mass.) 439; Herrick v. 
Smith, 1 Gray (Mass.), 1, 49; Adams v. 
Vose, 1 Gray (Mass.), 56; State v. 
Glenn, 54 Md. 572, 607; Mace v. State, 
— Md. 337; Murrah wv. State, 51 Miss. 
652; Donnell v. State, 48 Miss. 661; Ex 
parte Twohig, 13 Nev. 302; s.¢., 7 Rep. 
54; Ex parte Winston, 9 Nev. 71; Ex 
parte Maxwell, 9 Nev. 428, 439; Ex parte 
Edgington, 10 Nev. 215; Ex parte Smith, 
2 Nev. 888; State v. Shattuck, 45 N. H. 
205; Peltier v. Pennington, 2 Gr. (N. J.) 
813; People v. Neilson, 16 Hun (N. Y.), 
214; People v. Oyer and Terminer, 14 
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Hun (N.Y.), 21; People v. Fullerton, 10 
Hun (N. Y.), 63; Re Baker, 10 How. (N. 
Y.) Pr. 418; People v. Kavanagh, 2 Abb. 
(N. Y.) Pr. 84 (reversing sub nom. Matter 
of Kavanagh, 1 Park. (N. Y.) Cr. 588; 
s.¢., 10 How. (N. Y.) Pr. 27; People v. 
McCormack, 4 Park. (N. Y.) Cr. 409; 
People v. Shea, 40 Barb. (N. Y.) 562; 
Caldwell’s Case, 18 Abb. (N. Y.) Pr. 405; 
8.¢., sub nom. People, ex rel. Culdwell, 
v. Kelly, 35 Barb. (N. Y.) 444; Gray’s 
Case, 11 Abb. (N. Y.) Pr. 56; People r. 
Keeper of Penitentiary, 39 How. (N.Y.) 
Pr. 494; Matter of Prime, 1 Barb. (N.Y.) 
340; People v. Mayer, 16 Barb.(N. Y). 362 ; 
Case of the Twelve Commitments, 19 
Abb. (N. Y.) Pr. 394; People v. Me- 
Leod, 25 Wend (N. Y.) 483; s. ¢., 1 Hill 
(N. Y.) 877; Bennacs v. People, 4 Barb. 
(N. Y.) 31; People v. Superintendent, 8 
Abb. (N. Y.) Pr. 8.) 112; People v. 
Rawson, 61 Barb. (N. Y.) 619; People v. 
New York Juvenile Asylum, 12 Abb. (N. 
Y.) 92; Matter of Price, 34 How. (N. Y.) 
Pr. 259; People v. Cassels, 5 Hill (N. Y.), 
164; Matter of Goodhue, 1 Johns. (N. Y.) 
Ch.198; s. ¢., 1 City Hall Rec. 158; Mat- 
ter of Miller, 1 Abb. (N. Y.) N. Cas. 4, 
note; Re Schenck, 74 N. C. 607; Ex parte 
Shaw, 7 Ohio St. 81; Ex parte Van Ho- 
gan, 25 Ohio St. 426; Ex parte McGehan, 
22 Ohio St. 442; Ex parte Wagener, 1 
Disn. (O.) 10; Merriman vr. Morgan, 75 
N. Y. 68; Fleming v. Bills, 8 Ore. 286; 
Commonwealth v. Keeper, 1 Ashm. (Pa.) - 
10; s. ¢., 26 Pa. St. 279; Williamson’s 
Case, 26 Pa. St. 9; Commonwealth v. 
McCabe, 22 Pa. St. 450; Commonwealth 
v. Wethberold, 2 Clark (Pa. L. J.), 265; 
Reddill’s Case, 1 Whart. (Pa.) 445; Pem- 
ber’s Case, 1 Whart. (Pa.) 439; Common- 
wealth v. Deacon, 8 Serg. & R. (Pa.) 72; 
Commonwealth v. Hambright, 4 Serg. & 
R. (Pa.) 149; Mertz’s Case, 8 Watts & S, 
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better expressed than by Chief Justice Marshall, in giving the 
judgment of the Supreme Court of the United States in the cele- 
brated case of Watkins: +‘ The prisoner is detained in the prison 
by virtue of the judgment of a court, which court possesses gen- 
eral and final jurisdiction in eriminal cases. Can this judgment 
be re-examined upon a writ of habeas corpus? This writ is, as 
has been stated, in the nature of a writ of error, which brings up 
the body of the prisoner with the cause of commitment. The 
court can undoubtedly inquire into the sufficiency of that cause; 
but if it be the judgment of a court of competent jurisdiction, 
especially a judgment withdrawn by law from the revision of this 
court, is not that judgment in itself sufficient cause? Can the 
court, upon this writ, look beyond the judgment, and re-examine 
the charges on which it was rendered? A judgment, in its 
nature, concludes the subject upon which it was rendered, and pro- 
nounces the law of the case. The judgment of a court of record, 
whose jurisdiction is final, is as conclusive on all the world as the 
judgment of this court would be. 
court as it is on other courts. 
ing the fact by deciding it.’*? 


It is as conclusive on this 
It puts an end to inquiry concern- 
The English judges announce the 


same principle by saying that the writ of habeas corpus never ex- 
tends to the case of a prisoner in execution under a judgment 
rendered according to the course of the common law.? The 
judges of the State judicatories discharge their official functions 
under an oath to support the constitution of the United States, 


equally with the judges of the Federal courts. The constitution 
of the United States, the acts of Congress made in pursuance 
thereof, the treaties made with foreign countries — while not be- 
ing laws of the States, are nevertheless, laws within the States. 


{Pa.) 374; Commonwealth v. Cornman, 
4Serg. & R. (Pa.) 83; Ex parte Bond, 9 
S. C. 80; Ex parte Nixon, 2S, C.4; Ex 
parte Douglass, 1 Utah T. 108; Ex parte 
Williams, 1 Wash. T. (x. 8.) 240; Perry 
v. State, 41 Tex. 499; Ex parte Schwartz, 
2 Tex. App. 74; Darragh v. Westerlage, 
44 Tex. 388; Ex parte Call, 2 Tex. App. 
497; Ex parte Oliver, 3 Tex. App. 345; 
Ex parte Slaren, 3 Tex. App. 362, 368 ; Ex 


parte Boland, 11 Tex. App. 159; Ex parte 
Mabry, 5 Tex. App. 93; Griffin v. State, 
5 Tex. App. 457; Ex parte McGill, 6 
Tex. App. 498; Re Sulkey, 11 Neb. 516; 
Re Callicott, 8 Blatchf. (N. Y.) 89; Sel- 
lers v. People, 6 Il]. 183. 

1 Ex parte Watkins, 3 Pet. 193, 202. 

2 Ld. Campbell in Ex parte Lees, 
El. Bl. & El. 828, 836. 
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They are, by the terms of the constitution itself, the ‘* supreme 
law of the land.’’ Every judge of a State court must, upon the 
obligation of his oath, administer them and give effect to them as 
such; and his obligation to do so is just as strong as the same 
obligation when resting upon the shoulders of a judge of a Federal 
court. If, acting within the general scope of his jurisdiction, in 
pronouncing judgment in a criminal case, he adjudges that the de- 
fendant suffer punishment for a crime, when, under the constitution 
and laws of the United States, he ought not so to suffer, he has, at 
most, committed anerror. He has committed no greater errorthan 
he commits when, in pronouncing such a judgment, he condemns 
the accused person to suffer contrary to the laws of the State which 
he is administering. There is no principle known to the common 
law, and none embodied in the English Habeas Corpus Act, by 
which this error is to be reversed in a collateral proceeding by 
means of the writ of Habeas corpus. It is true that courts have 
at times departed from this principle; but, except in the cases 
which I am about to consider, the courts which have done so 
have been courts possessing an appellate or superintending juris- 
diction over the courts whose judgments have been thus reversed 
or corrected.’ In the language of Chief Justice Marshall, his 
judgment has pronounced the law of the case; and, however 
obvious to another judge or to another tribunal the error of that 
judgment may be, it must stand as the law of the case until 
reversed in a direct proceeding given by law for that purpose. 
It is a well settled principle of statutory construction that 
statutes relating to a subject founded upon the common law 
are to be construed with reference to the rules and principles 
of the common law, and are not to be extended beyond the 
plain import of their terms, when in derogation of that law. 
This principle forbids that the act of 1867 should be extended 
to the overthrowing, in collateral proceedings by the summary 
process of habeas corpus used by the inferior Federal judges, 
of the judgments and decrees of the courts of the several 
States. They have not, it is true, denied this salutary rule; but 

' People v. Liscomb, 60 N. Y. Curtis, 106 U. S. 371; Ex parte Carll, 


559; Ex parte Lange, 18 Wall. 163; Ex Jd. 521, 
parte Rowland, 104 U.S, 604; Ex parte 
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they have proceeded upon the view that the cases before them 
did not fall within it. They have disclaimed the purpose of 
revising, upon habeas corpus, the judgments of the State courts 
for mere error; but they have asserted the right to pass upon 
the jurisdiction of these courts, and the validity of the laws 
upon which that jurisdiction is founded, when tested by the 
constitution of the United States, the acts of Congress, and 
treaties made with foreign countries. In so holding, they have 
forgotten that the question was not merely a question of the 
jurisdiction of particular courts, but a question of the jurisdic- 
tion of a State. It was not a question of judicial power merely, 
but of sovereign power. Where the question assumes this mag- 
nitude, there is no sound principle under which its erroneous 
decision renders void the judgment in which such decision is 
involved, in the sense that it is a mere nullity, liable to be disre- 
garded or overthrown in any collateral proceeding ; liable to 
have the process by which it is sought to execute it intercepted 
and annulled by the process of a co-ordinate tribunal, such 
process affording no protection to the officers who attempt to 
execute it, but they being mere trespassers. It is true that a 
court cannot create for itself a jurisdiction which it does not 
possess, by deciding that it has such jurisdiction ; but where the 
question involved does not relate to its own peculiar powers, 
but to the powers of its sovereign, its judgment upon that 
question, by every sound principle, concludes the question for 
the purposes of the particular case until regularly reversed by 
appeal or writ of error, as much as it concludes any other 
question involved in the case. By thus assuming to pass upon 
the jurisdiction of the courts of the States, these inferior Federal 
courts lift themselves out of the category of courts co-ordinate 
with those of the States, and take upon themselves the exercise 
of a superintending jurisdiction over the State tribunals. It 
cannot be doubted that they have come to regard themselves as 
entitled to exercise, by this means, a supervisory authority over 
the State courts, because they have said so.! 


? Thus, in Ex parte Bridges, 2 Woods, however, that where the defendaat has 
428, 480, Mr. Justice Bradley, at circuit, been regularly indicted, tried and con- 
used this language: ‘It is contended, victed in a State court, his enly remedy 
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Such a use of the writ of habeas corpus might not produce 
serious concern, if the law afforded a means by which the judg- 
ments of the Federal District and Circuit Courts, where such judg- 
ments result in annulling the laws or constitutional ordinances 
of the States, might be brought before the Supreme Court of 
the United States for revision. But there is no such provis- 
ion of law. Proceedings by habeas corpus are deemed to be 
civil proceedings. If two judges happen to sit upon the Federal 
bench at circuit in a case under this writ, and they happen to 
differ in opinion, the question of difference may be certified to 
the Supreme Court for determination, but only after judgment, 
the judgment being entered according to the opinion of the pre- 
siding judge.’ If the proceeding results in remanding the pris- 
oner to custody, the Supreme Court of the United States may, 
asserting, by means of its writs of habeas corpus and certiorari, 
an appellate jurisdiction which it has long used,’ bring up the 
proceedings for revision.* But where it results in discharging 
the prisoner, it is, except in the single case of the arrest of aliens 
for acts done under the authority of their government, already 
mentioned, a finality, although it may also result in overturning 
a law or a constitutional ordinance of a State. In this way the 
inferior Federal courts have unlocked the penitentiaries of the 
States,* exercised the power and authority of passing finally and 


is to carry the judgment to the court of 
last resort, and thence by writ of error to 
the Supreme Court of the United States, 
and that it is too late for a Aabeas corpus to 
issue from a Federal court in such a case. 
This might be so if the proceeding in the 
State court were merely erroneous; but 
where it is void for want of jurisdiction» 
habeas corpus will lie, and may be issued 
by any court or judge invested with su- 
pervisory jurisdiction in such case.” The 
judge who was “invested with supervi- 
sory jurisdiction”’ in that particular case, 
was a district judge, from whose decision 
(sub nom. Brown v. United States, 14 
Am. Law Reg. (N. 8.) 566) the case was 
taken on appeal to the Circuit Court. 


1 Ex parte Tom Tong, 17 Cent. L. 
J. 89. i 

2 Ex parte Hamilton, 3 Dall. 17; Ex 
parte Burford, 8 Cranch, 448; Ex parte 


Bollman, 4 Cranch, 75; Ex parte 
Yerger, 8 Wall. 85; Ex parte Lange, 18 
Wall. 163; Ex parte Jackson, 96 U. S 
727; Ex parte Virginia, 100 U. S. 339; 
Ex parte Reed, Id.13; Ex parte Siebold, 
Id. 371. 

3 Ex parte Yerger,8 Wall. 85; Ex 
parte Reed, 100 U. S. 13. 

* Ex parte Bridges, 2 Woods, 428; 
Ex parte Houghton, 7 Fed. Rep. 657; Re 
Wong Yung Quy, 6 Sawy. 237; Re Ah 
Chong, 6 Sawy. 451. 
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conclusively upon the validity of State laws, and even of the 
ordinances of State constitutions ;! and we have recently seen 
the extraordinary spectacle of a judgment of the Supreme Court 
of a State subjected, by means of the writ of habeas corpus, to 
re-examination before a Federal district judge, not indeed in 
respect of its merits, but in respect of the question whether the 
court which rendered it was a court at all.? 

I stated at the outset that the police regulations of the States, 
their criminal codes, the decisions of their highest judicatories, 
and even their constitutions, lie at the feet of the inferior Federal 
judges. In view of what I have now pointed out, I ask your 
deliberate judgment upon the question whether it is notso. Is 
it not apparent that these judges, by.a vigorous use of the writ 
of habeas corpus, intercepting the regular course of criminal jus- 
tice in the States, may’ prevent the important questions, which 
they thus assume to decide, from ever reaching a settlement in 
the Supreme Court of the United States? How, let me ask 
you, will such a question as was decided by the Federal Circuit 
Court in California, in Parrott’s Chinese Case,’ ever get to the 
Supreme Court of the United States, as long as a Federal judge 
stands ready to release every prisoner, whether before or after 
judgment, arrested or imprisoned under the constitutional ordi- 
nance and statute which the Federal court in that case declared 
null and void?. What motive will he have for prosecuting an 
appeal to the highest court of the State, and then a writ of 
error to the Supreme Court of the United States, when a Federal 
judge stands ready to unlock the jail or penitentiary and dis- 
charge him at any stage of the proceedings? Am I not justified, 
then, in asserting that the inferior Federal courts have, by the 
use of the writ of habeas corpus, at once asserted a final appel- 
late jurisdiction over the courts of the States, within the limits 
prescribed by their own views of the law, and at the same 
time absorbed an essential portion of the appellate jurisdic- 
tion of the Supreme Court of the United States? Was it ever 


) Parrott’s Chinese Case, 6 Sawy. 349. 5 6 Sawy. 349. 
2 Re Ah Lee, 6 Sawy. 410. 
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intended by those who framed our Federal system that the final 
decision of the gravest questions of constitutional law affecting 
the sovereign rights of the States should be committed to the 
inferior Federal courts? On the contrary, did not the constitu- 
tion create one court to whose jurisdiction the final decision of 
such questions was to be committed ? 

The duty of supplying a remedy for this extraordinary state 
of things rests with Congress. Whenever a case has passed to 
judgment in a State tribunal, if the defendant thinks he is impris- 
oned contrary to the constitution of the United States, to an act 
of Congress, or to a public treaty, he should be put to his appeal 
to the highest court of his State in which the question is examin- 
able, and then to a writ of error to the Supreme Court of the 
United States. If these processes are thought too slow to vindi- ~ 
cate the right of personal liberty, the least that Congress can do 
is to provide a mode by which the decisions of the Federal Cir- 
cuit and District Courts may be re-examined in the Supreme 
Court of the United States. Such an appellate proceeding need 
not operate as a supersedeas of the judgment of the Federal 
court ; it need not bar the prisoner of his right to an immediate 
release, if that be his right; but the State whose laws or consti- 
tutional ordinances are thus overturned, should be allowed in 
some way to bring the question of their validity to the arbitra- 
ment of the court appointed by the constitution for the final set- 


tlement of such questions. 


Seymour D. Tuompson. 
Sr. Louis, Mo. 
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DOMICILE AS AFFECTING MARRIAGE AND DIVORCE. 


The following contradictory decisions afford an apt illustration 
of the unsatisfactory state of the law of marriage and divorce 
existing between different nationalities, and evidence the desira- 
bility of some international congressional action on so important 
a subject of domestic relation. At the same time it is much to be 
feared that nothing short of an amendment of the constitution of 
the United States can meet the necessities of the case, each and 
every State enjoying the right of legislation on the question at 
issue ; the laws of marriage, divorce, and legitimacy not being under 
the control of Congress. The hopelessness of bringing all the 
States into one accord suggests only one solution, viz.: that before 
mentioned —an amendment of the Federal constitution, as much 
in the interest of the United States as in that of foreign judica- 
tures. On March 22, 1882, a case was heard in the Probate and 
Divorce Division of the High Court of Justice in England, of 
which the following is an abstract. The name of the case was 
that of Haggard v. Haggard and Bolles. Mr. Inderwick, Q. 
C., and Mr. Searle, appeared for the petitioner; but no appear- 
ance was entered for either respondent or co-respondent. 

The facts were as follows: The petitioner, now secretary of 
the British chargé d’ affairs at Stuttgard was, in 1875, attached to 
the British Legation at Washington, in the United States of 
America. In December of that year, he married Carolina 


_ Carroll, an American citizen who had obtained a divorce from 


Colonel Kinny, also an American citizen, on the ground of his 
desertion, and who then resumed her maiden name of Carroll. 
Mr. Haggard was twenty-eight and his wife about twenty-six 
years of age. About the end of 1875 they came to London, 
where Mr. Haggard was employed at the Foreign Office. During 
the year 1876, and down to October, 1877, Mrs. Haggard con- 
stantly indulged in violent language against her husband in the 
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presence of servants, and made accusations against him without 
a particle of foundation. In October, 1877, he became attached 
to the British Legation at Teheran, and started for the Persian 
capital without giving his wife notice of his intention. She had 
£400 a year of her own, but he enclosed her £100 to pay her 
passage out to the United States, where he wished her to reside 
with her mother, but informed her that a separation was inevitable. 
She replied to this letter in one of much affection. In reply, he 
wrote, en route, that the separation must be forever, and that noth- 
ing could induce him to run the chance of again suffering what 
he had already endured. With this letter all communication 
between them ceased ; but in 1880 he learned at Teheran that a 
forty days’ notice of his wife’s application for a divorce in the 
United States on the ground of his desertion had been published 
in America, though no notice had been served on him. He cer- 
tainly had not informed his wife of his whereabouts ; but returned 
to London on the 23d of June, 1880, when he learned that evi- 
dence had been taken in the divorce suit in America on the 8th of 
that month, and on the 8th of July following, a decree of divorce 
was pronounced. Some time after Mrs. Haggard was married 
to Lieutenant T. Dix Bolles, of the United States navy, the 
co-respondent. The father and mother of Mr. Haggard corrobo- 
rated their son as tou the jealousy and violent temper of the re- 
spondent, and stated that in going to Teheran for the purpose of 
separating from his wife, the petitioner acted on their advice and 
that of the family solicitor. Mr. Haggard, Sr., added that his 
son could not, in his opinion, have continued to live with his 
wife without sacrificing his own self-respect. A further allega- 
tion was that the respondent had pretended to be pregnant. 

The president of the court reserved his judgment that he might 
consider whether the desertion on the part of the petitioner was 
justifiable. 

On April 4, 1882,’ the president said the adultery charged by 
the petition was clearly established. But it was impossible not 
to see that in going to Teheran, the petitioner contemplated deser- 


1 Reported in London Times, April 5, 1882. 
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tion; and the question, therefore, was whether the circumstances 
were such as to disentitle the husband to the relief he sought. 
He was not prepared at once to say he saw grounds on which to 
hold there was justification for the husband’s act. But upon re- 
flection he thought he saw such grounds. He, however, wished 
to say most emphatically, that the man who left his wife without 
justification was not excused because he made provision for her 
support. The husband was bound to give the wife that protec- 
tion which his society ought to afford her; but in this case he 
found that not only had the respondent caused the petitioner 
pain by her temper and her jealousy, but that she had caused 
him further annoyance by pretending to be pregnant. 

Moreover, in taking the step he did, when resolving to leave 
the respondent, the petitioner acted upon advice. Taking all 
these circumstances into consideration, he was of the opinion that 
although not legally justifiable, the desertion in this case was not 
such as ought to induce the court to deprive the petitioner of his 
remedy. Decree nisi accordingly. 

The above proceedings were the result of a decree at the suit 
of the wife for an absolute divorce pronounced in July, 1882, as 
before stated, by the court at Washington, sitting in equity, on 
the ground of the husband’s desertion. Such a decree could not 
have been obtained in New York State, nor yet in any State 
where adultery is the only ground upon which a decree @ vinculo 
is allowed. The English law does not, however, go even that 
length on the complaintof the wife. To entitle a wife toa decree 
for the dissolution of the marriage, according to the English law, 
the adultery alleged must be incestuous adultery, 7.e., adultery 
within the prohibited degrees of consanguinity or affinity as set 
forth in the Book of Common Prayer, including illegitimate as well 
as legitimate relations and connections. Or bigamy with adul- 
tery, or rape, or sodomy, or bestiality, or adultery coupled with 
such cruelty as without adultery would have entitled her to a 
divorce a mensé et thoro. Or adultery coupled with desertion 
without reasonable cause for two years or upwards.’ In the 


™M. C, Act (1857), 20 & 21 Vict., c. 85, sect. 27. 
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case before us no charge of adultery was made against the hus- 
band, but simply that of desertion, which under no circumstances 
would in England of itself have entitled the wife to a decree for 
other than separation, or a mensé et thoro. 

Although in some of the States of the United States an ex- 
ception has been made in favor of a married woman having a 
domicile in another jurisdiction than that of her husband, for 
the purpose of a suit for divorce '— the same reason for which also 
operates in favor of the husband; ? yet as prima facie the wife’s 
domicile as well as nationality is that of the husband,*® and indeed 
according to the law of England, she cannot acquire a domicile 
for herself notwithstanding any misconduct of his* although this 
presumption fails after a judicial separation,® Mrs. Haggard’s 
domicile remained English in the eyes of the English court, at the 
time of her application for a divorce at Washington, and her 
marriage could only be dissolved for cause recognized by the 
law of her husband’s domicile, even though his desertion 
might have been a sufficient ground for proceeding without sub- 
stituted service of process, and, even though a publication in 
America, of his wife’s application for a divorce was of itself 
sufficient.’ At all events, to use the words of the president of the 
English Divorce Court, ‘* the adultery charged by the petition in 
the English court was clearly established.’’ That is to say, the 
Washington divorce and subsequent marriage could not be recog- 
nized in England because the original marriage, though solemnized 
at Washington, where her husband was temporarily residing offi- 
cially at the time, was an English marriage,’ and a divorce a 
vinculo in the case of an English marriage, based upon the mere 
ground of desertion, could not be recognized in England. Great 


1 Cheever v. Wilson, 9 Wall. 108. Chance. 751; Dolphin v. Robins, 29 L. J. 

2 Hunt v. Hunt, 72 N. Y. 243. P.M. & A. 11. 

5 Dig. 50, L 37; Code XIL, 1, 18; 5 Williams v. Dormer, 2 Robt. 505. 
and 33 & 34 Vict. ch. 14, sect. 10, based ® See Pennoyer v. Neff, 95 N. Y. 735. 
upon a treaty with the United States. 7 Attorney-General v. Kent, 13 L. J. 

Yelverton v. Yelverton, 1 Sw. & Ex. 391; 10 W. R.722; 6 L. T. 8.) 864, 
Tr. 585; Whitcombe v. Whitcombe, 2 and Attorney Gen’! v. Pottinger, 6 H. & 
Curt. 851; Warrender v. Warrender, N. 733. 
2Cl. & Fin. 488; In re Daly, 27 L. J. 
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complications might therefore arise, both civil and criminal. 
Either of the parties contracting another marriage in England 
might be indicted for bigamy.’ In the case of Harvey v, 
Farnie,’ it was held by the English Court of Appeal, so late as De- 
cember 20, 1880, and affirmed by the House of Lords (November, 
1882),* that the English courts recognize as valid the decree of a 
Scotch court dissolving the marriage of domiciled Scotch persons, 
though the marriage was solemnized in England, and the woman 
was English prior to her marriage — and it may be added, though 
the ground of the divorce a vinculo was not such as would have en- 
titled the petitioner to such relief in the case of an English mar- 
riage between persons domiciled in England. But in Harvey’s 
Case the marriage was in reality Scotch, though solemnized in 
England, between a domiciled Scotchman and an English woman, 
so that it is really the exact converse of the Washington case. 
In the case of Harvey v. Farnie, the divorce was granted in the 
country of the husband’s original domicile where both parties 
were living at the time of the commencement of the suit, and 
although the marriage had been solemnized in England, he being 
a domiciled Scotchman at the time, the ground of divorce was 
that recognizable by the courts of the husband’s domicile; whereas 
in the Haggard Case, the divorce was granted by the court of 
the country where the marriage was celebrated, it is true, but 
not where the husband had ever been domiciled, and which he 
had left when he resigned his official appointment, which alone 
connected him with a temporary residence in the country. 
Again, the civil complications might be very serious. The 
original marriage remaining undissolved in the eye of the English 
law, notwithstanding the divorce decreed in Washington, and the 
law of domicile regulating the distribution of personal property,‘ 
as well as the lex loci rei site that of real estate,’ it is obvious 
that questions of dower, curtesy, and intestate distribution might 


1 Lolley’s Case, Russ. & R. Or. Cas. 4 Somerville v. Somerville, 5 Ves. 786; 
237, and 2 Cl. & Fin. 567. Gambier v. Gambier, 7 Sim. 263. 
2 48 L.T. R. (x. 8.) 787. 5 Doe. d. Birtwhistle v. Nardill, 5 B. 
* L. R. App. Cas. H. L., vol. 8, p. 43. & C. 488; 8D. & R. 185; Kent’s Com. 
L. 87, sect. 4. 
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well arise. Under all these circumstances the only possible solu- 
tion in the Haggard Case was to grant a dissolution of the mar- 
riage in England even though such involved the legal paradox of 
stigmatizing in England as an adulterous intercourse that which 
in the United States was deemed an honorable marriage and of 
refusing to recognize an American divorce granted upon the very 
ground, viz., desertion, that might have conduced to that alleged 
adultery upon which the English court based its own decree. 

It should, however, be remembered that at the time of the de- 
cision in the Lolley Case,’ no divorce a vinculo could under any 
circumstances be granted by any court of law, ecclesiastical or 
otherwise, in England itself. Nothing short of an act of parlia- 
ment — an act of special legislation, applicable to the particular 
ease alone, and involving a very questionable right, in other 
words, a piece of private legislation overriding the common law 
or canon law relating to the indissolubility of marriage generally, 
could effect a dissolution of the marriage tie. It might, under 
those circumstances, well be that the courts refused to recognize 
a decree of any foreign court as having an enacting or legislative 
effect within the realm of England. Lord Brougham, in Re Me- 
Carthy v. De Caix,? a case which came before him when sitting 
in chancery in 1831, refers to Lolley’s Case, and speaks of it as 
‘* the strongest case that can possibly be imagined in favor of the 
doctrine laid down, as it was not a question of civil right, but a 
conviction for felony in having contracted a second marriage 
during the existence of the first.’” Moreover, in Lolley’s Case 
both the marriages had been celebrated in England — the parties 
on each occasion were domiciled in England, and a decree dis- 
solving the first marriage was obtained in Scotland during only 
a temporary residence in that country. But in the case of Me- 
Carthy v. De Caix (which by the by, does not appear to be con- 
sidered by any of the judges from the time of Warrender v. 
Warrender,’ to that of Harvey v. Farnie,‘ to carry much weight 
or authority), the marriage, though solemnized in England, was 


1 A. D, 1812. 3 A. D. 1835; H. L. Cas. 2 Cl. & 
2 2 Russ. & Myl. 614. Fin. 488. 
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that of a domiciled Dane and an Englishwoman, who subse- 
quently went to Denmark, where they were divorced. The wife 
returned to England, where she died, leaving the Dane, her 
quondam husband, her surviving in Denmark. After his death 
a suit was instituted in England, between his and her personal 
representatives, respecting some property the right to which 
accrued to her subsequently to the divorce. Hence arose a ques- 
tion whether the property was distributable under the Danish or 
the English law. In other words whether the Danish divorce 
was recognizable in England. And here again it may be observed, 
in passing, as indeed was remarked by Lord Brougham in giving 
his decision, that the Danish divorce of that period,’ previous to 
the establishment of the present divorce court, ** by the law of 
this land (England) could have no operation, as was fully es- 
tablished by the opinion of the twelve judges, who solemnly 
decided, after argument, that no proceeding in a foreign court 
could operate to dissolve or affect a marriage celebrated in Eng- 
land.’’ The lord chancellor should, however, have added the 
words as they appear in the report of Lolley’s Case, viz., ‘* for 
ground on which it was not liable to be dissolved a’ vinculo matri- 
monii in England.’’ At that time that undoubtedly amounted to 
on no ground whatever, as no municipal jurisdiction was empow- 
ered to grant a dissolution. But by the establishment of the 
present English Divorce Court of 1857, we may say that diffi- 
culty is removed. And yet the grounds for dissolution must be 
those recognizable in the country of domicile — not necessarily 
of the original or subsequently acquired intermediate domicile, 
but of the most recently acquired domicile at the time of the 
marriage. ‘*If,’’ said James, L. J., in Harvey v. Farnie, 
**a domiciled foreigner comes into this country for the purpose 
of taking a wife from this country, the moment the mar- 
riage is contracted, the moment the vinculum exists, the lady be- 
comes to all intents and purposes of the same domicile with the 
husband, and all the rights and consequences of marriage, are to 
be determined by the law of that country which by the con- 
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tract of marriage becomes the domicile of both parties 
exactly to the same effect as if they had both been originally of 
a foreign country. It seems to me that there is no qualification 
of that rule.”’ 

In Shaw v. Gould,' Lord Westbury said: ‘‘ The position that 
the tribunal of a foreign country having jurisdiction to dissolve 
the marriages of its own subjects is competent to pronounce a 
similar decree between English subjects who were married in 
England, but who before, and at the time of the suit, are per- 
manently domiciled within the jurisdiction of such foreign tribu- 
nal, such decree being made in a Lona fide suit without collusion 
or concert, is a position consistent with all the English decisions, 
although it may not be consistent with the resolution commonly 
stated as the resolution of the judges in the Lolley Case.”’ 

One of the most important cases decided on this subject is that 
of Shaw v. Gould,’ and although it was decided in 1868, eleven 
years after the establishment of the present English Divorce 
Court, which is authorized to dissolve marriages for causes de- 
fined by the act of its creation, the obstacle, real or assumed, to 
the exercise of any such power by a foreign tribunal which might 
take effect upon an English marriage was treated by the Vice-Chan- 
cellor Kindersley as an element then in existence —the English 
marriage which the Scotch court had affected to dissolve having 
been entered into so early as 1828. ‘* By the English law of 
marriage,’’ said Kindersley, P. C., in giving judgment, ‘* an 
English marriage is absolutely indissoluble by the sentence of 
any court (of course I am speaking of the law as it stood at the 
time of the transactions in question, which was long before the 
passing of the act establishing the Divorce Court). The law of 
this country did not recognize the right or authority of any 
court, whether domestic or foreign, to dissolve an English 
marriage for any cause or upon any pretext whatever; and any 
decree or judgment, or sentence of any foreign court, purporting 
to dissolve such marriage, is treated as a mere nullity. This was 


1L. R. H. L,, vol. 3, p. 85. Cited 2 Supra; L.R.3 Eng. & Ir. App. Cas. 
infra, H. L. 56, and 18 L. T. R. (x. 8.) 833. 
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solemnly decided in Lolley’s Case.’’ Upon the appeal from this 
decision taken before the House of Lords,’ Lord Westbury, 
however, said: ‘This right to reject a foreign sentence of 
divorce cannot rest upon the principle stated by Vice-Chancellor 
Kindersley in his judgment, namely, that where by the lex loci 
contractus the marriage is indissoluble, it cannot be dissolved by 
the sentence of any tribunal. Such a principle is at variance 
with the best established rules of universal jurisprudence, that is 
to say, with those rules which, for the sake of general con- 
venience and by tacit consent, are received by Christian nations 
and observed in their tribunals. One of these rules certainly is, 
that questions of personal status depend on the law of the actual 
domicile. * * * In England, since the Reformation, 
marriage being no longer a sacrament, has always, in theory of 
law, been dissoluble for adultery in the wife, and for incestuous 
adultery and other crimes by the husband; but, until the recent 
Divorce Act, this law was administered by Parliament alone, and, 
although the decision of Parliament was in the form of an act or 
privilegium, and not of a judicial decree, yet the act was granted 
upon evidence proving that the case came within the scope of 
certain established rules. The proceeding was in spirit a judicial, 
though in form a legislative, act. The justice of divorce was 
recognized, but no forensic tribunal was entrusted with the power 
of supplying the remedy. But the law and practice of Parlia- 
ment was well known; and, in fact, this House acted as a court 
of justice. It cannot, therefore, be correctly said that divorce 
a vinculo matrimonii was contrary to the principles and institu- 
tions of this country. It follows, therefore, that the validity of 
a foreign decree of divorce must be ascertained in the same 
manner and on the same rules by which the conclusive effect of 
other foreign judgments has to be determined.”’ 

So also Lord Colonsay, a Scotch judge, in the same case says: 
‘* When it is said that a foreign court has no power to dissolve 
an English marriage, that is a proposition in general or interna- 
tional law, and would require to be maintained by reference to 
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required rules of international law, or general principles of 
jurisprudence. * * * It appears to me to involve more than 
one fallacy. It assumes as a basis that absolute indissolubility is 
an inherent quality of an English marriage, necessarily attaching 
to it under all circumstances. It assumes that as regards inter- 
national law the relation of husband and wife stands on the same 
footing as ordinary business contracts. And further, it assumes 
that the lex loct contractus must be the sovereign rule for deter- 
mining all questions as to the rights, duties, and obligations 
arising out of that relation, and the remedy or redress to be given 
in the event of either party acting in violation of the contract. 
Thold each and all of those assumptions to be more or less 
erroneous. * * * The procedure for obtaining dissolution 
of marriage, though parliamentary, was substantially judicial, the 
allegations were investigated, and, if substantiated, the relief 
sought was granted as a matter of right and justice. The estab- 
lishment of a Divorce Court in 1857 took away the causes for 
popularly describing English marriages as indissoluble. But did 
the establishment of a court to administer the law of divorce alter 
the inherent qualities of marriage, that is, of the institution 
called marriage as it existed in England and all other Protestant 
countries? I think it impossible to ascribe to the act of 1857 
such an effect. Therefore, to say that in 1846 an English 
marriage was indissoluble save by an act of the Legislature is of 
no more pertinency to the question of international law than to 
say that it is now indissoluble save by a decree of the Court of 
Divorce.’ ‘*I believe,’’ continues Lord Colonsay, that at first 
there was a pretty general impression that the opinion in the 
case of Lolley rested on the absolute indissolubility of English 
marriages, and the supremacy of the lex loci contractus under all 
circumstances. But it does not appear to have been accepted 
and acted upon in that sense in other cases, in later times. In 
the case of Conway v. Beazley,’ Dr. Lushington anxiously 
guarded himself from being supposed to accept it as an authority 
for any such broad doctrine, and limited his recognition of it to 
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the case of parties domiciled in England resorting temporarily to 
a foreign country for the purpose of obtaining a divorce. That 
may or may not be a good ground for denying effect to the 
foreign divorce, but it is a ground altogether different from the 
theory of absolute indissolubility, or the supposed supremacy of 
the lex loci contractus. 1 read the observations of Lord Cran- 
worth in the ease of Dolphin! as implying a similar limitation.” 

Lord Cranworth’s attention having been called by Lord 
Chelmsford to an observation that fell from him in Dolphin v. 
Robins, viz., ‘*that it must be taken now as clearly established 
that the Scotch court has no power to dissolve an English marriage 
where the parties are not equally domiciled in Scotland,”’ ex- 
plained that all he ** meant to say was that such a decree of divorce 
is not valid guoad its operation in England.”’ 

The /ex loci contractus, as has been repeatedly observed by vari- 
ous judges, applies to the forms and solemnities by which the 
marriage is celebrated. Divorce cannot be said to be one of the 
incidents of the contract of marriage. In the case of Niboyet v. 
Niboyet,’ the decision turned entirely upon the construction of 
an English act of Parliament. The court said in that case: 
‘* Whatever might have been the consequence independently of 
these words, this act of Parliament gives to us, an English court, 
jurisdiction in the matter, and says what is to be the consequence 
if certain facts are proved in a suit and brought before us under 
the act.’ The court decided that under 20 and 21 Vict.® it had 
jurisdiction to grant a divorce against a foreigner, retaining his 
domicile of origin, where and while the matrimonial home is 
English, and the wrong is done there. As a general rule the 
tribunal of the domicile of the parties deals with the status. Any 
act done in violation of the incident to that status is a matter 
which concerns the country of the domicile, but in the opinion 
expressed by Cotton, L. J., in Harvey v. Farnie, the question 
of divorce is not in any way an incident of the solemnity of the 
contract so as to be governed by the law of the country where 


1 7H. L. Cas. 390. Ch, 85, sects. 27, 81. 
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that takes place, but an incident of the status to be disposed of 
by the law of the domicile of the parties if they are subject to the 
tribunals of that country. The following doctrine, strongly de- 
clared by Huberus, is contained in his three celebrated axioms: 
(1.) ‘* Lejes cujusque imperii vim habent intra terminos ejusdem 
reipublice, omnesque ei subjectos obligant, nei cultra. (II.) 
Pro subjectis imperio habendi, sunt omnes, qui intra terminos 
ejusdem reperiuntur, sive in perpetuum, sive ad tempus, ibi com- 
morentur. (III.) RectoresiImperiorum id comitur agunt, ut jura 
cujusque populi intra terminos ejus exercita, teneant ubique suam 
viru, quatenus nihil potestati aut juri alterius imperantis ejusque 
civium prejudicetur.’’?' It is adopted by Story, who says: 
“ Whatever force and obligation the laws of one country have in 
another depend solely on the laws and municipal regulations of 
the latter.’ ? ** No nation can be justly required to yield up its 
own fundamental policy and institutions in favor of those of 
another nation.’’ And he further asserts that it is the ‘* right and 
duty of every nation to refuse its aid to carry into effect any 
foreign laws which are repugnant to its own interests and 
polity.’’* «* Of the nature, extent and utility of the recognition 
of foreign laws respecting the State and condition of persons, 
every nation must judge for itself, and certainly is not bound to 
recognize them when they would be prejudicial to its own inter- 
ests.’’ 

These principles have been acted upon in many American 
courts. One State has repeatedly refused to recognize a divorce 
pronounced in another State, with relation to a marriage cele- 
brated in itself between its own citizens, where the laws of the 
two States were different, and where there had not been perfect 
bona fides in the suit.6 And Burge says that ‘* it is not compati- 
ble with the respect which States owe and render to the laws of 
each other that the tribunals of one should afford assistance to 


1 2 Huberus, Lit. I., tit. 3, sect. 3, De 5 See Inhab. of Hanover v. Turner, 
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the subject of another State in withdrawing himself from the 
operation of a law which is obligatory on him.’’! 

It may be said in the Haggard Case that the withdrawal from 
the jurisdiction of her husband’s domicile was not initiated by 
the wife, as her husband, in seeking a mission to Persia had done 
so with a view to a premature separation, and had expressed a 
desire amounting to a direction, that his wife should return to 
her mother at Washington, for which purpose he supplied her 
with the requisite funds. ‘* If,’’ said Lord Chelmsford, in Shaw 
v. Gould, a divorce is to be regarded as a remedy for the breach 
of the matrimonial contract, it is a general principle of inter- 
national law that all remedies depend upon the /ex fori, and not 
on the lex loci contractus.’’ ‘+The violation of the marriage 
contract can hardly,’’ he adds, ** be called one of the * incidents’ 
or consequences ’ of it.”’ 

Of course, in speaking of domicile, care must be taken not 
to confound that word with mere ‘* residence,’’ which to some ex- 
tent was the case in Williams v. Dormer, before referred to; 
but in that case, the court had to deal with the peculiar local 
ecclesiastical jurisdictions at that time existing in England. In 
Dolphin v. Robins, Lord Cranworth intimated in the course of 
his opinion that there ** might be exceptional cases which, even 
without judicial separation, the general rule as to domicile would 
not apply, as for instance, where the husband has abjured the 
realm, has deserted his wife, and established himself permanently 
in a foreign country, or has committed felony and been trans- 
ported. It may be that in these and similar instances, the nature 
of the case may be considered to give rise to necessary excep- 
tions.”’ 

Mr. Chancellor Kent in his Commentary,’ says: ‘According 
to the decisions in the Federal courts, it may be contended that a 
divorce in one State judicially conducted and declared, and pro- 
cured under circumstances which give the court full jurisdiction 
of the cause, and of the parties, and suflicient to render the 
divorce valid and binding there, would be good and binding in 


1 1 Col. & For. Law, 690. 


2 8th ed., vol. IL, p. 34, sect. 27. 
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every other State.’’ In the course of this decision, in comment- 
ing on Lolly’s Case, Chancellor Kent says, its authority is shaken 
by Harding v. Allen,’ a decision of the Supreme Court of Maine, 
where a divorce in one State, of a marriage celebrated in another 
State, was held good so far as related to the dissolution of the 
marriage. But Lord Westbury, inShaw v. Gould, after quoting 
a foreign jurist, Rodenburg, ‘* Unicum hoc ipsa rei natura ac ne- 
cessitas invexit, ut cum de statu et conditione hominum queritur, 
uni solum modo Indicii, et quidem domicilii, universum in ella 
jus sit attributum,’’? declares that ‘* universum jus,”’ that is, 
jurisdiction which is complete, and ought to be everywhere 
recognized, does in all matters touching the personal status or 
condition of persons, belong to the judge of that country where 
the persons are domiciled, and this position, he says, has been 
generally recognized. He also quotes Boullenois, a French - 
jurist of authority, to the same effect, that the laws of a sover- 
eign extend over persons domiciled within his territory, and over 
property which is there situated. He also quotes from Story’s 
Conflict of Laws,* and cites a judgment of the Supreme Court 
of Pennsylvania in which a bona fide domicile, in the strictest 
sense of the word, was deemed by Chief Justice Gibson essential 
to give jurisdiction to decree a divorce a vinculo matrimoni?, and, 
as Lord Westbury remarks, this change of domicile has nothing 
to do with nationality, and that the domicile of origin may be ef- 
fectually put off and a new domicile acquired by persons who are 
sui juris, and such persons thereby become entitled to the benefit 
of the laws and institutions of the adopted country, and that 
without becoming aliens in their own native country. Sotto- 
mayer orwise De Barros v. De Barros,‘ although not a suit for a 
divorce, but for a declaration of nullity of marriage, indirectly 
enunciated the same principles: (1) that the validity of a mar- 
riage in England must, though the domicile of one of the parties 
(the lady) may be foreign, be decided according to the law of 


' 9 Green|. 140. * The Queen’s Proctor intervening ; 
* Rodenburg, De Stat. Divers, tit. I. August 6, 1879. L. R.5 P. D. 94; 19 

ch. 3, sect. 4. Am. L. Reg. 77 (before the President, 
5 Sect. 205 n. Sir J. Hannen). 
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England; (2) that, though marriage is based upon the contract of 
the parties, it is a séa¢us arising out of the contract to which each 
country is entitled to attach its own conditions both as to its 
creation and duration. The facts were as follows: G. B.,a 
Portuguese, domiciled in England, married in England I. S.,a 
Portuguese lady, domiciled in Portugal. They were first cousins, 
and by the law of Portugal were, except by dispensation from the 
Pope, incapable of marrying. Held, that the marriage was law- 
ful. Also ‘* that ignorance of the parties as to the effects of the 
law of Portugal upon the validity of the ceremony could not 
affect the validity of the marriage. This case had been twice 
previously before the court, once before Sir R. Philli- 
more, J.,' and afterwards before the Court of Appeal,? James 
Baggallay and Cotton, L. J.J.,3 unanimously reversing the 
decision of the court below (which had dismissed the petition) 
on the ground that the parties being by the law of the country of 
their domicile under a personal disability to contract marriage, 
their marriage ought to be declared null and void. Simouin v, 
Malac* was distinguished as relating merely to the ceremony of 
marriage. The case of DeBarros, however, was remitted to the 
court below in order that some questions of fact might be de- 
termined. The president then found that the petitioner (the 
lady ) was at the time of the marriage domiciled in Portugal, and 
the respondent was domiciled in England. The opinion of the 
Court of Appeal having been confined to the case where both the 
contracting parties were at the time.of their marriage domiciled 
in a country, the laws of which prohibited their marriage, it was 
reserved for the president upon the new state of facts, to deal 
afresh with the subject. He thereupon takes exception to the 
proposition laid down by the lords justices that ‘* it is a well 
recognized principle of law that the question of personal inca- 
pacity to enter into a contract is to be decided by the law of the 
domicile. What authority there is seemed to him to be the other 


'L. R. 2 P. D. 81. 2Sw. & Tr. 67; 29 L. J. (P.M. & A) 
2 November 26, 1877. 971. 
R.3P. D. 1. 
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way.’ He cites Mate v. Roberts! and Skrimshire v. Skrim- 
shire.? 

The last casc which we shall cite seems very pertinent to the 
present inquiry. It is that of Niboyet v. Niboyet® before Sir R. 
Phillimore.*| A Frenchman, acting as French consul in England, 
filed a petition in the English Divorce Court for dissolution of 
his marriage, celebrated at Gibraltar, and afterwards consented 
to the dismissal of his petition. His wife, a British subject at 
the time of her marriage, then filed a petition in the same court 
for dissolution of the marriage. The alleged adultery and the 
greater part of the desertion occurred in England. Held, that 
the English court had no jurisdiction to dissolve the marriage, 
the domicile of the husband being French at the time of the 
marriage. 

In the Court of Appeal,® before James, Brett and Cotton, L.JJ., 
it was held in this same case, reversing the decision of the 
court below (Brett, L. J., dissenting), that the court had juris- 
diction.® 

This case seems to favor the recognition in England of the 
divorce obtained at Washington in the Haggard Case. The 
grounds for a divorce a vinculo, in the Niboyet Case were such as 
were recognizable in England though not recognizable in France, 
the country of the husband, and indeed the matrimonial domi- 
cile, no divorce a vinculo being allowed in France or, according 
to the law of France, under any circumstances. The intimation 
conveyed by Lord Cranworth in Dolphin v. Robins,’ and referred 
- to by Lord Colonsay, that there ‘* might be exceptional cases, 
which, even without judicial separation, the general rule 
as to domicile would not apply, as for instance, where the 
husband has deserted his wife and established himself perma- 
nently in a foreign country, etc. * * * It may be that 
in these and similar instances,the nature of the case may 


1 3 Esp. 163. 5 November 18, 1878. 

2 2,Hag. Con. 895-412 (A. D. 1752). L. R.4 P.D. 1, and 18 Am. L. Reg. 
May 14, 1878. (x. 8.) 589. 

*L.R. 8 P. D.52. 7 Supra. 
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be considered to give rise to necessary exceptions,’’ would at first 
sight seem to justify a recognition of the Washington divorce. 
But then, at once, arises the question was the desertion without 
reasonable cause,' or how could the acceptance of a diplomatic 
post be deemed a permanent establishment of the husband in a 
foreign country? At all events, such was but an intimation of Lord 
Cranworth, and in the absence of its adoption, the English divorce, 
if not a logical sequence, was the only alternative of the non- 
recognition of the American divorce in England ; otherwise, the 
wife would have retained her right of dower, if not specially 
barred, as well as her right under the Statute of Distribution, to 
a share in the personalty of her English husband in the event of 
his dying intestate. In one word, she would have been the wife 
of two husbands at the same time, having separate nationalities, 
domiciles, and domiciliary rights, and thus have possessed a 
double claim to all the incidents attaching to all the undisposed 
property of both, in the event of such claim accruing in due course 
of law. It is an acknowledged maxim of law that there is * no 
wrong without a remedy,’’ and this case certainly seems to afford 
an illustration of the truth of that axiom, even though the remedy 
be even almost worse than the disease. And yet, had the English 
husband acquiesced in the American divorce and in ignorance of 
its invalidity in England, have married again, he might have been 
convicted of bigamy, his innocent children (if any) by his second 
wife bastardized, and their mother branded as a concubine and 
relegated from a position of honor to one of reproach and degra- 
dation. 

Some confusion necessarily arises through substituting the 
word ‘*domicile’’ for residence.’’” In Brodie v. Brodie? a 
a guasi domicile was deemed sufficient for the purpose of estab- 
lishing the jurisdiction of the Divorce Court, although it might 
not have been deemed sufficient for the purposes of succession. 
The petitioner in that case was a foreigner. Indeed, Mr. Bishop 
whilst descanting upon the exception to the general rule that the 


* 20 and 21 Vict., ch. 85, sect. 27 


220L.J.(P.M.& A.) 185. 
(supra). 
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‘‘wife’s domicile follows the husband’s,’’ says: ‘* Courts may 
decide to recognize such separate domicile in a collateral pro- 
eceding, that is a proceeding other than a suit for a divorce, or 
some suit in which the status of the parties in respect to the 
marriage is to be directly determined.’’’ And again, ‘ the 
granting of a divorce by one State under these circumstances, 
does not interfere with the rights either of the other State, or of 
its apparently divorced subject. * * * He is not necessarily 
bound by any collateral clause in it, as that he pay alimony; 
the government of the country of his domicile cannot com- 
plain; its laws and domestic policy are not interfered with — ”’ 
ete.? 

The real point at issue in the case before us is this: that the 
divorce was granted for cause and allowed by the law of the hus- 
band’s domicile, the marriage itself having been an English one. 
But for the subsequent proceeding in the English court the 
remarriage of neither husband and wife could have met with any 
recognition in the country of the husband’s domicile. This, in 
Mr. Bishop’s opinion, does not appear to amount to much, but 
yet it might not only embarrass the husband but under certain 
circumstances, not difficult to conceive, might place the lady ina 
false position, at all events if away from home. That some 
united action should, if possible, be taken in the interests of so- 
ciety at large irrespective of nationality seems neither unreason- 
able nor undesirable. In Geils v. Geils,* referred to by Mr. 
Bishop, the defendant’s husband was a domiciled Scotchman and 
the suit for divorce a vinculo was commenced by the wife in the 
Scotch courts although she was resident and possessed property 
in England, and the Scotch jurisdiction was maintained. But in 
the United Kingdom the domicile conferring jurisdiction must 
not consist merely of residence, though residence is an essential 
ingredient, as all jurists are agreed.* At all events the nation- 


‘ 2 Bishop’s Mar. & Div. (5 ed.) 126, * Yelverton v. Yelverton, 1 Sw. & Tr’ 
sect. 125, 574; Pitt v. Pitt, 4 Macq. H. L. Cas. 627; 
2 Tb. 156. 10 Jur. (x. 8.) 735. 
. 1 Macq. H. L. Cas. 36, 253. 
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ality of the marriage itself, with all its incidents, must be gov- 
erned by the domicile of the husband at the time the status of 
marriage was effected, and such incidents should be respected by 
foreign tribunals. 


WEIGHTMAN. 
New York. 


Norr.—In a case, Fisk v. Stevens (vol. VI., Legal News, p. 329), it was decided 
by the Q. B. (Montreal) so recently as September 19, 1883, upon appeal from the 
Superior Court, that a divorce obtained by a wife in a foreign country while her 
husband was domiciled in Quebec, both parties being citizens of New York State, U. 
S., where the marriage was effected and the divorce obtained, had no binding effect 
in Quebec, and that the parties were still husband and wife. The court was divided 
in opinion, being three judges to two. The opinion of the minority was shared by 
the judge of the Superior Court, from whose decision the appeal was taken. The 
marriage was a New York one, ard the divorce wasa New York divorce. The juris- 
diction was not disputed at the time. Defendant appeared by attorney in obedience 
to a personal service of the complaint. Though domiciled in the province of Quebec, 
neither party had been naturalized, but retained their original nationality. . The 
ground upon which the decision rested was that the laws of the province of Quebec 
recognized no right of devisee a vineulo. The Dominion Parliament, by a legislative 
act, can alone grant such. The case is to be carried to the Supreme Court of Canada, 
and will probably be finally determined by the Judicial Committee of the Queen’s 
Privy Council in England. 
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PREFERRED STOCK. 


I. The Power of a Corporation to Create Preferred Stock. 
FII. Preference in Distribution of Capital upon Dissolution. 

Ill. The Giving of a Mortgage to Secure Provisions in Favor of Preferred 
Stockholders. 


I. The Power of a Corporation to Create Preferred Stock. — 
It is proposed to inquire into the power of a business corporation 
to create preferred stock in case its charter does not expressly 
authorize the creation of such stock, and the statutes of the State 
in which the corporation is organized merely provide that the 
articles of incorporation shall state the amount of the capital 
stock, and the amount of each share of such stock, but neither 
prohibit a classification of its shares as common and preferred, 
nor provide for such a classification. 

It is clear that a corporation already organized cannot, after 
issuing authorized stock, create preferred stock, except by vir- 
tue of authority conferred by its charter or by-laws, unless it be 
done with the consent of all the shareholders whose rights would 
be affected thereby.' Neither does a power to increase the capi- 
tal stock by the issue of new shares, authorize the issue of new 
shares conferring privileges which the original members do not 
possess. The reason for so holding in such cases is that a share- 
holder’s rights should not be impaired except by his express or 
implied consent. It should not be in the power of a majority to 
change the constitution of the company by admitting new mem- 
bers with special privileges, and thus impair the rights of exist- 
ing members. 

But this objection does not apply when the power to issue pre- 
ferred stock is conferred by the charter or by-laws of the cor- 
poration, and is in this way incorporated into the original 
contract; or when preferred stock is issued with the common 


’ Kent v. Quicksilver Mining Co., 78 N. Y. 159. 
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stock at the time of the organization of the corporation; or even 

when such stock is subsequently issued with the consent of all 
the stockholders given at the time, or inferred from their long 
acquiescence after its issue. 

In the recent case in New York, of Kent v. Quicksilver Mining 
Company, a mining corporation without authority conferred by 
its charter or by-laws, after it had been in existence sometime, 
issued preferred stock. The Court of Appeals held that the cor- 
poration had no power as a corporate body to issue such stock by 
the action of a majority of its stockholders. Judge Folger, deliv- 
ering the judgment of the court, in an elaborate opinion, said: 
‘* We are not prepared to say that, at the first, the corporation 
might not have lawfully divided the interest in its capital stock 
into shares arranged in classes, preferring one class to another 
in the right it should have in the profits of the business. The 
charter gave power to make such by-laws as it might deem proper, 
consistent with constitution and law; and to issue certificates 
of stock representing the value of the property. We know 
nothing in the constitution or the law that inhibits a corporation 
from beginning its corporate action by classifying the shares in 
its capital stock, with peculiar privileges to one share over 
another and thus offering its stock to the public for subscription 
thereto. No rights are got until a subscription is made. Each 
subseriber would know for what class of stock he put his name, 
and what right he got when he thus became a stockholder. 
There need be no deception or mistake; there would be no 
trenching upon rights previously acquired ; no contract, express or 
implied, would be broken or impaired.’’ 

In this case the corporation, having by a new by-law created 
and issued preferred stock, and the common stockholders having 
for four years, with full knowledge of the issue of such stock 
and of the fact that the two kinds of stock were dealt in at 
different prices, acquiesced in such action on the part of the 
stockholders, it was held that they were estopped by such acquies- 
cence and delay from claiming that the preferred stock was not 
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entitled to all the privileges intended to be conferred upon such 
stock. The court say: ‘* It was not expressly prohibited by the 
charter, nor by any statute, to this corporation to classify the 
shares of its capital stock, so that one class should have greater 
right and value than another. It was not malum in se so to do 
unless it was that a vested right was thereby affected ; but that 
was not a public evil; it was a wrong that affected private per- 
sons only, and one which they might assent to. This case is thus 
without the principle of Ashbury Railway Company v. Riche,’ 
where the act was expressly prohibited. And where third per- 
sons have dealt with the company, relying in good faith upon the 
existence of corporate authority to do an act, there it is not 
needed that there be an express assent thereto on the part of 
stockholders to work an equitable estoppel upon them. Their 
conduct may have been such, though negative in character, as to 
be taken for an acquiescence in the act; and, when harm would 
come to such third parties if the act were held valid, the stock- 
holders are estopped from questioning it. We suppose acquies- 
cence or tacit assent to mean the neglect to promptly and actively 
condemn the unauthorized act, and to seek judicial redress, after 
knowledge of the committal of it, whereby innocent third parties 
have been led to put themselves in a position from which they 
cannot be taken without loss.”’ 

The power to issue preferred stock, when not expressly con- 
ferred, may even be implied from the terms used in the articles 
yt association of 4 corporation. Thus, in Harrison v. Mexican 

ilway Company,’ the articles of association provided that the 
directors might, with the sanction of a special resolution of the 
company, given in general meeting, increase the capital by 
the issue of new shares, such increase of capital to be made in 
such manner, to such amount and to be with and subject to 
such rules, regulations, privileges and conditions as the company 
in general meeting should think fit. Jessel, Master of the Rolls, 
said: ‘The capital is to be raised or to be increased in such 
manner, and with and subject to such rules, regulations, privi- 


LR. 7H. L. 658. 2 L. R. 19 Eq. 358. 
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leges and conditions as the company may think fit. * * * 
I think there is no limit to the privilege that may be attached 
to the shares by the general meeting, as far as regards partici- 
pation in dividends, or any other right whatever.”’ 

Suppose a corporation at the time of issuing preferred stock, 
under by-laws classifying the shares into common and preferred, 
receives a surrender of all the shares previously issued, and 
issues the new stock — the common and preferred — at one time 
and by virtue of the same authority. The persons to whom the 
common stock is issued take it with the understanding and 
agreement that certain other stock issued at the same time 
should be entitled to preference in dividends, and perhaps in 
final distribution of the capital upon dissolution. Applying the 
principles established by the foregoing cases, it is clear that the 
holders of the common stock cannot maintain any valid objec- 
tion to the issue of the preferred stock. They are estopped 
from doing so through the circumstances of its issue. 


II. Preference in Distribution of Capital upon Dissolution, — 
Ordinarily, preferred stockholders are given no priority in the 
distribution of the capital of a corporation upon its dissolution 
and winding up. The preference generally given is merely a 
preference in the distribution of profits. When this is the case, 
and there is no provision for the division of the capital upon 
the breaking up of the corporation, any surplus remaining after 
the payment of debts must be distributed among the sha 
holders according to their capital, without reference to the 
rights in respect to dividends." 

In a recent case in New Jersey,’ the vice-chancellor held that 
where preferred stock is issued under a contract or law con- 
taining no provision or direction as to what shall be the rights 
of the holders of it in the distribution of capital, when the 
affairs of the company are wound up, such stock merely has a 
right to be preferred in the dividends or profits, and not in the 
distribution of capital. But inasmuch as the general corpora- 


‘In re London India Rubber Co., 


? McGregor v. Home Ins. Co. of New- 
L. R. 5 Eq. 519, per Malins, V. C. 
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tion act of that State directs that in the distribution of capital 
the holders of preferred stock shall first be paid, before any 
distribution is made to the holders of the common stock, pre- 
ferred stock is there entitled to preference in the distribution 
of capital. 

But preference, whether as regards the distribution of profits 
or the distribution of the company’s capital, upon dissolution, 
is a matter of contract; and when, by the contract, the prefer- 
ence extends to the distribution of the capital as well as the 
profits,-it is valid and binding as to the former, in all cases 
where it is valid and binding as to the latter, unless the distri- 
bution of the capital upon dissolution is so regulated by statute 
as to preclude a preference to one class of stockholders. But 
where there is no such statute, but, on the contrary, it is pro- 
vided that any corporation may, at a meeting called for the 
purpose, by a vote of the majority of the stock, ** authorize the 
dissolution of such corporation and the settling of its business 
and disposing of its property, and dividing its capital stock in 
any manner it may see proper,’’ such a preference may be con- 
sidered as favored. 

A preference in the distribution of the capital, as well as in 
the distribution of profits, is not very unusual.! 

Where a company, having power to increase its capital to such 
amount and upon such terms, and either with or without special 
privileges or preferences to the holders of the shares in such 
increased capital as they should deem expedient, raised further 
capital by the issue of preference shares entitled to a preferen- 
tial interest of ten per cent per annum, the amount of such 
shares to be repaid in six months’ notice, with twenty-five per 
cent bonus, such payment of interest, repayment and bonus to 
take place before any dividend, interest or other money was 
payable to the original shareholders, the company was after- 
wards wound up, and after payment of debts there remained a 
surplus for distribution. 


’ See Taft v. Hartford, etc., R. R. Co., 8 R. I. 310; West Chester, etc., R. R. Co. 
v. Jackson, 77 Pa. St. 321. 
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It was held that the company had conferred a preference as 
to capital, as well as dividends upon the new shareholders, and 
that they were entitled to the surplus in preference to the 
original shareholders.’ Malins, Vice-Chancellor, said: It was 
not doubted in Hutton v. Scarborough Hotel Company,’ and in 
Melhado v. Hamilton,’ that if the articles authorized the raising 
of preference shares, not only as to dividend but as to capital, 
in the event of breaking up, then the company might pass such 
a resolution as would effect their object. It is not disputed in 
this case that they had power to give a preferential dividend, 
and the only question is as to the capital. It is clear to me that 
the articles of association did authorize the creation of prefer- 
ence shares, having such privileges as the company should think 
fit, including a preference in every respect, both as to dividend 
and as to capital; and it seems highly probable that unless a 
company could give such preference they would frequently be 
unable to raise the money they require for the undertaking.”’ 

In distributing the capital and assets after payment of the 
debts, no account should be taken of the dividends paid to the 
preferred stockholders.* In the case cited, no preference had 
been given to the preferred shareholders in the distribution of 
the capital; and, therefore, the two classes of shareholders were 
in the same position and entitled to the capital pro rata. Upon 
this point, Jessel, the Master of the Rolls, said: ‘* When a part- 
nership comes to an end, the right to the share of profits comes 
to an end also; and you distribute the assets, after providing 
for the profits earned up to the time of the dissolution, in pro- 
portion to the partners’ shares of the partnership capital. That 
is the general rule of law in a commercial partnership. There- 
fore you would distribute the assets simply in proportion to the 
capital. This is a commercial partnership, subject to certain 
statutory limits. Therefore, if there were no provision to be 
found any where, you would distribute the assets in proportion 
to the capital, and the mere arrangement for the division of 


1 In re Bangor, etc., Slate and Slab 3 21 W. R. 619. 


Co., L. R, 20 Eq. 59. * Griffith v, Paget, 6 Ch. D. 611. 
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profits énéer se during the continuance of the partnership would 
have no direct bearing on the division of the capital, as dis- 
tinguished from profits earned up to the time of the dissolution, 
after the dissolution of the company.”’ 

The members of a corporation, before issuing its stock, having, 
by its by-laws, classified the stock into common and preferred, 
and given certain privileges to the latter, both in the distribu- 
tion of dividends and in the distribution of the capital, these 
privileges are fixed and certain. They are beyond the power 
of a majority or any number of the stockholders to take away 
or abridge, except with consent of every shareholder. 

A corporation having its capital divided into preferred and 
deferred shares, cannot at a general meeting by a statutory 
majority change the relative rights and interests of the two 
classes of shareholders, in the property of the corporation or in 
the proceeds of it, upon a dissolution of it.. 

Therefore, where a corporation, by such a majority, passed 
resolutions for a voluntary liquidation and transfer of the busi- 
ness to a new company, in consideration of shares in the new 
company being allotted to the two classes of shareholders in the 
old company, so as to give to the preferred shareholders a dif- 
ferent proportion of the capital of the new company from that 
which they were entitled to in the old company, it was held 
that the majority, though enabled by statute to decide as to the 
nature of the consideration, could not decide as to the mode 
of distribution.’ Jessel, Master of the Rolls, upon this point 
said: ‘*If they had this absolute power they might positively, 
by a vote at the meeting, vote it to themselves, and say, we will 
confiscate the property of the other shareholders, who are only 
entitled to one-fourth of the voting power. Now, the other 
shareholders so excluded might be entitled to three-fourths of 
the property of the company, for in many companies preference 
shareholders, as they are called, have no voting power at all. 
In fact, I believe it is the case in many of the railway com- 
panies, and if that were so in the company wound up the people 


1 Griffith v. Paget, 5 Ch. D. 894. 
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who have litt.e or no interest in the company, might confiscate 
nearly the whole of the property of the company. That isa 
startling conclusion to arrive at, and nothing but the absolute 
words in the act of Parliament would enable a majority of the 
shareholders to vote away, for their own benefit, the property of 
the shareholders. It may be said they have their remedy, be- 
cause anybody who objects to the resolution may, by giving a 
certain notice, in a certain time, require his shares to be taken at 
a valuation. But the answer to that is simple. There must be 
contemplated a great number of shareholders who have not that 
power. They may be beyond the seas, or sick, or lunatic, and 
unable to take advantage of the section, and it would be a great 
injustice to allow a majority of the voting power to take away 
the bulk of the property belonging to other people.”’ 

It appears from the foregoing that a preference, not only in the 
distribution of profits, but also in the distribution of the capital, 
may be legally and effectually created, if this preference be 
created at the time of the issue of the common stock in accord- 
ance with a by-law, and that the rights of the preferred stock- 
holders in such case are beyond the reach of a majority of the 
stockholders by any act or resolution to impair or defeat. 


Ill. The Giving of a Mortgage to Secure Provisions in Favor 
of Perferred Stockholders. — The giving of a mortgage to secure 
the performance of the conditions upon which preferred stock is 
issued by a corporation, is undoubtedly a novel feature. But 
there is no legal objection to such a mortgage. A mortgage can 
as well be given to secure the performance of such conditions or 
undertakings, as to secure the performance of a condition or un- 
dertaking to pay money or to do any other lawful act or duty. 

The advantages to the preferred stockholders of such a mort- 
gage are obvious. Its chief use is to guard the rights of the pre- 
ferred stockholders as against the holders of the common stock. 
As against them the title to the property is conveyed to the 
mortgage trustees, who are thus given the means and the right to 
enforce the conditions upon which the preferred stock is held. 
Incidentally it is 2 protection against third parties who may deal 
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with the corporation or its directors ; for, so far as such dealings 
might affect the property embraced in the mortgage, the record 
of that would be notice to such third persons; but as regards 
other dealings, not affecting the title to the property, third per- 
sons would be bound only by actual notice of the conditions of 
the preferred stock as set forth in the mortgage, or in the articles 
of incorporation ; but it would seem that dealings of great mag- 
nitude or importance could not be had in good faith without 
actual knowledge of the provisions of one or both of these in- 
struments. 

Thus, the conditions of the issue of preferred stock might be 
secured by a provision of the mortgage that no sale, disposition, 
incumbrance or lease of the railroad should be made without the 
consent of a majority in amount of the preferred stock. Such a 
provision would undoubtedly be effectual as against third persons 
by virtue of the record of the mortgage. But other provisions, 
such, for instance, as that relating to a guaranty or assumption 
by the corporation of the liabilities of any other company, would 
have force against the corporation by way of covenant but would 
affect third persons only through actual notice of this limitation 
of authority. The question would probably be one of good 
faith in the dealings. 

A mortgage securing the preferred stockholders cannot be ob- 
jected to upon the ground that it makes them creditors of the 
corporation, rather than stockholders. It neither destroys nor 
impairs their character or their rights as stockholders so long as 
the corporation continues, and the mortgage trustees do not ex- 
ercise a right given by the mortgage, in case of a breach of any 
condition upon which the preferred stock was issued, to notify 
the corporation that the subscription to such stock is cancelled, 
and to demand payment thereof at its par value. 

In Taft v. Hartford, Providence and Fishkill Railroad Com- 
pany, ‘* preferred and guaranteed stock ’’ was issued by vote of 
the stockholders, upon the condition that five years thereafter 
the directors should have the right to redeem it at par, and that 
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atany time after the time fixed by the directors, any holder of 
such stock should have the right to demand and receive that 
price therefor. The point raised and decided in this case was 
that such dividend was payable only out of the earnings of the 
company, which were legally applicable to the payment of divi- 
dends. But as bearing upon the point under consideration, 
Bradley, C. J., said: ** The question presented is, what is the 
meaning and engagement of the company, as expressed in these 
words? The relations between these parties are obviously those 
between shareholders and the corporation. They are not, on the 
face of the contract, those of creditor and debtor. A corporation 
may issue bonds or other obligations convertible at certain times 
and upon certain contingencies into stock. They may issue stock, 
as in this case, redeemable at a certain time and upon certain con- 
ditions. But until such change is made in either case the original 
relation remains. A holder of the stock retains his right to 
share in the management of the corporation and to participate in 
its profits. He is not its creditor by virtue of this relation. If 
he is to be constituted its creditor there are well known modes 
and words by which that relation can be expressed.”’ 

The rights of the preferred stockholders as creditors arise upon 
the dissolution of the corporation, or upon a breach of the 
condition of the mortgage, such that they become entitled 
to demand the payment of their stock at par value. These 
rights are clear and certain as against the common stockholders, 
but would seem to be subordinate to the rights of creditors of 
the corporation. 


LEonARD A. JONES. 
Boston. 
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PECULIARITIES OF MANX LAW. 


If the science in which Maine and Holmes are the pioneers is 
ever to reach a high state of development, a series of mono- 
graphs must be written upon such systems of private law as, on 
account of the size and the situation of the territories over 
which they extend, are not generally known. Among these, few 
if any surpass in interest that of the Isle of Man. Lying mid- 
way between the three kingdoms of England, Scotland and Ire- 
land, and, therefore, as the insular coat of arms (three legs 
kneeling in opposite directions) is said to denote, continually in 
fear of each of them ; the inhabitants of this little island, hardly 
larger than Martha’s Vineyard, have clung with singular tenacity 
to their own laws and customs, despite the numerous conquests, 
and, what is more efficacious than conquests, the constant exam- 
ple of their more powerful neighbors. The peculiarities of their 
public law are well known. Though nominally subject to the 
British Parliament, whose laws, however, do not apply to the 
Island unless they mention it by name, it enjoys practical auton- 
omy. Its own statutes have no effect until proclaimed at the 
annual Court of Tinwald in the presence of the people as well as 
the dignitaries of the island—a survival of the time when popu- 
lar assent was necessary to their validity. These laws must first 
be passed by a legislative body composed of the Governor, the 
Representative of the King of Man, now appointed by the 
Queen of England: his council, consisting of the lay and ecclesi- 
astical dignitaries of the island: and the House of Keys, which 
has twenty-four members, who must be freeholders, originally in 
all probability selected by the King from among the men of sub- 

stance of the island ; afterwards assuming the right of filling the 
~ yacancies in their own body; finally, after having made them- 
selves odious by their arbitrary actions while a close corpora- 
tion absolved from all fear of public upinion, chosen by all 
male owners and occupiers, and female owners of property. 
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Of their private law, however, very little is known beyond the 
limits of the isle; and to obtain an accurate acquaintance with 
it would seem a matter of great difficulty. For it consists almost 
exclusively in tradition. One or two volumes of statutes; a re- 
port by a commissioner appointed a hundred years since to 
examine into the constitution of the island at the time of its pur- 
chase by the British Crown from the Duke of Athol, the suc- 
cessors of the House of Stanley mentioned in Scott's ‘* Peveril 
of the Peak; ’’ copies, usually made by himself, of two manu- 
script treatises upon the law regulating the transmission of real 
property, one composed by the present Deemster, Sherwood, 
the other by Deemster Paer, who flourished two centuries 
ago; 2 few secrap-books containing clippings from newspaper 
reports of cases; and such notes as he himself, or any older 
lawyer whose papers he has inherited, has made from judgments 
when they have been pronounced, or extracted from the Court 
Rolls, where it has been the law since before the discovery of 
America, ‘* That every Plea that is between Party and Party 
pleaded be written out, that it may be of Record against such 
Time as the like Chance falleth, what Judgment was given in 
that Matter ’’— such is all the literature upon the subject which 
the Manx advocate has to study. He is not nearly so well off 
as regards the law of his own country, as was the English barris- 
ter two centuries ago. But for his want in this respect he makes 
up by citations from foreign tribunals; and, when in the Manx 
Courts, I heard constant references to the English text-books and 
reports. Yet, for all that, even at the present day, and much 
more so, when examining the laws and customs of the island in 
force in the eighteenth century, we find between the Manx and 
the English law marked differences upon the most fundamental 
points. 

Although philologians tell us that the Manx language, now 
almost extinct, is of the Celtic variety; and historians speak 
of only one conquest of the island by the English, that which 
took place in the reign of the first Edward, describing its 
previous foreign rulers as Scotch, Welsh, Icelandic and Norse, 
there are striking points of resemblance between the Manx and 
the Anglo-Saxon law; while of the changes introduced by the 
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Normans and the subsequent influence of conceptions borrowed 
from the law of Rome, there is, except as regards land, very 
little trace. 

This in the earlier times seems to have been, as in Anglo-Saxon 
England, held, to use legal phraseology, in gavelkind ; that is 
in substantially the same manner as in this country. Later, it 
resembled the English copyhold land, being alienable only at the 
will of the lord; but now, freedom of sale having been authori- 
tatively recognized, it is described as held in customary freehold. 
Land not owned by the sovereign is of four kinds: quarter- 
lands, the chief farms into which the island was divided; intacks, 
land taken in out of the commons, and in some cases from the 
highways; milns, upon which mills have been erected; and 
cottages. These last three were, till 1777, described in the law 
as chattels, like terms of years in England. But by the 
expression probably nothing more is meant than that, as each of 
them was first used by the Manx subsequently to the division of 
the quarterlands, and as, certainly, milns and intacks, being 
encroachments upon the King’s domain, were thus first used, 
without his knowledge; their occupants rejected the principle of 
primogeniture, which their foreign ruler had fastened upon them, 
and returned to the old rules which their ancestors had formerly 
observed, dividing immovable, like movable property, equally 
among their children. Quarterlands, again, are classified as 
purchased and hereditary; the heir who inherits land bought by 
his immediate ancestor taking it subject to a liability to repay 
the purchase-money to that ancestor’s next of kin or personal 
representatives. They descend by primogeniture exactly as in 
England, except that women, till within the last few years, 
inherited in the order of their birth; a distinction said by tradi- 
tion to derive its origin from a battle in which victory was 
gained by the natives through the aid of their wives. But 
as a similar reason is given for the custom allowing the women 
of the south a greater share in their husband’s estate than have 
those of the north; and there is no historical record of the 
event thus referred to, while it is well known that, in the latter 
part of the eleventh century, Godred Cronan, after conquering 
Man, drove its surviving inhabitants to the north and divided 
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the southern part of the isle among his Norse followers; it is 
not at all improbable, that, when primogeniture was introduced 
from England, the descendants of the Scandinavians, inheriting 
their ancestors’ generosity to women, gave them equal rights with 
men. 

A Manx mortgage, like a Welsh, and not unlike the Anglo- 
Saxon mortgage, was formerly a conveyance to the mortgagee 
for a term of years with a reversion to the mortgagor; was 
not accompanied by any personal obligation of the mortgagor to 
account; and gave him no right to call for an account of the 
profits received by the mortgagee. The present Manx mortgage 
consists of a personal bond conditioned for the repayment of 
the sum borrowed accompanied by a grant of the land for a term 
of years with a power of sale, which power, even if not con- 
tained in the instrument itself, is conferred by statute if the debt 
be not discharged in twenty-one years. A seal has never been 
considered necessary to the validity of a Manx deed, and 
deeds are there construed liberally as wills in England. The 
celebrated question; the cause of so much litigation in the 
United States, as well as in the mother country; concerning the 
meaning of a remainder over in case a grantee or devisee should 
‘*die without issue’’ was early settled by the Manx Courts. 
They held that the words mean ‘‘ without issue living at the time 
of his death ;’’ a construction, which, it will be remembered, al- 
though contrary to the early decisions in England and America, 
holding that an indefinite failure of issue was thereby intended, 
has been enforced by statute both there and here. Livery of 
seisin, as in England; the transfer of land by the delivery of 
the seller to the buyer of a piece of the land itself while both 
were upon it and thus symbolically transferring its possession; 
was never necessary upon the island. Land was said to be 
held by the tenure of the straw. That is, the title to it was, till 
very recently, transferred by the delivery of a straw. A sim- 
ilar mode of transfer may be found in one or two English 
manors. Formerly the Manx transferred movable property in 
the same manner. ‘This custom is not peculiar to the island. It 
was known to nearly all primitive people ; to the early Romans, 
to the Saxons upon the continent of Europe, to the Francs, 
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the Bavarians and the Alemanni, and even to the inhabitants 
of India. From it (the Latin stipula, meaning a straw), is 
derived the word stipulation. 

The family law was still more distinct from that of England. 
No trace is to be found of that obliteration of the wife’s person- 
ality in that of her husband, which was one of the greatest evils 
that the common, borrowed from the canon law. Husband and 
wife are respectively entitled to one-half of each other’s goods. 
And as late as 1777, the wife was permitted to bequeath, in cas 
of her death before her husband, that part to which she was en- 
titled. ‘* From whence,’’ says the repealing statute, ‘* it often 
happens, that a Man in flourishing easy Circumstances by the 
Accident of his Wife’s Death is utterly ruined, his Goods and 
Effects being immediately sold and one half of their Value dis- 
tributed among Strangers.’’ A still earlier usage upon the south 
side of the isle; similar to one mentioned in the Kentish Cus- 
tumal and which was in force at London in the time of Blackstone ; 
was that when a man died leaving lawful issue, ‘* the Goodes 
moveable are divided into three Parts, viz., one Part to the Exe- 
cutors, another Part to the Dead, and the third Part to the 
Wife.’’ Upon her husband’s conviction of felony, a wife did not 
forfeit her share of his goods. Nor was he affected by her crimes 
unless he knew of them and concealed them. ‘‘And if a Man 
wed a Wife that is in a Farm,’’ it was the law ‘ that her Debts 
be paid by her Husband.’’ Curtesy and dower resembled that 
of gavelkind, which was in this respect very like the Anglo- 
Saxon law. The birth of issue was not essential to curtesy; and 
a widow had by dower, a right during her life to one-half of 
the inherited lands of her husband, provided that she remained 
chaste and single. A second wife, however, if her husband left 
children by a former marriage, was only entitled to dower in 
one-fourth of his Jands. In purchased lands, dower was not lost 
by marriage or unchastity. Upon conviction of adultery, a 
woman lost all rights in her husband’s property, except what the 
court considered absolutely necessary for her support. Marked 
traces are found of that characteristic of the old German laws, 
the tie attaching a woman to her kindred after her marriage, and 
the bestowal upon a child’s relatives on his mother’s side of 
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rights almost equal to those possessed by his father’s kinsmen. 
Thus, the administrator of a married woman was originally one 
of her own relatives, not her husband. ‘‘Also if any Man 
marry a Wife, and the Wife depart before a Twelvyemonth anda 
Day, the Man shall have none of the Marriage Goodes ; and in 
like Manner, if the Man depart before a Twelvemonth and a 
Day, the Wife can have no Part or Portion of his Goodes, ex- 
cept it be given by Gift, or bequeathed by the Will of either 
Party; if there be no Will or Testament made then the Goodes 
to return to the next of Kin.’? And in case of the death of 
orphan children leaving no brothers or children behind them, it 
was said, **then the Goodes shall return to the Kindred next 
from whence it came.’’ The responsibilities of the next of kin; 
a relic of the time when they were obliged to contribute to the 
payment of the wehrgeld, or pecuniary compensation due when 
their relative had committed a crime; are recognized by an old 
custom imposing upon them the duty of paying the funeral 
expenses of a poor cousin. The rights of children in the 
estates of their parents were thus declared: ‘Alsoe, that every 
one that dyth intestate, that the Bopp, or his Viccar General, 
shall constitute, ordaine his Children, legitimately begotten, to 
be joyntly Executors; provided alwayes, those being unmarried ; 
and those that are marryed, their Dowry cutteth them off for 
having any further Portion of Goodes. Also, if any make their 
Testament, and leave not vjd. Legacy unto their Children un- 
married (legitimately begotten), or the Value thereof, that then 
the Ordinary may lawfully make him or her Executors with the 
rest. Alsoe, if any dye intestate, having no Children legiti- 
mately begotten, but only base Children, then the Ordinary shall 
make and Ordain his next of Kindred, both of Father’s and 
Mother’s side, to be lawful Executors: and the base begotten 
to be rewarded of Charity, at the Discretion of the Ordinary.”’ 
This latter rule forbidding bastards to inherit, is, however, tem- 
pered by two wholesome laws. The first is thus described by 
Camden in his ‘ Brittain:’’ ‘If any man get a farmer’s 
daughter with child, he shall be compelled to marry her, or 
indow her with such a portion as her father would have given 
her.’’ The other is to be found in the book of statutes. 
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«Alsoe, we give for Law that if a Man get a Maid or Young 
Woman with Child before Marriage, and within a year or two 
after doth marry her, if she was never slandered nor defamed 
with any other before, that Child begotten before Marriage shall — 
have his Father’s Corbe and his Farme according to the Custom 
of this Isle.” The corbes which are here referred to are men- 
tioned in a number of places in the Manx statutes, and, if not 
a survival, bear a striking analogy to the hergewdte and gerade 
of the Saxons in Germany. By their laws, certain movable 
goods were subject to peculiar rules of succession. A man’s 
best weapons, his war-horse with his trappings, and some other 
articles of his property were called hergewéite, and given after 
his death to the nearest male of his father’s kindred. Gerade 
were certain women’s gear which fell to the nearest female 
relation upon her mother’s side. The heriots subsequently 
claimed by the lord, are said to be a survival in England of 
the hergewdte; but scholars have, hitherto, failed to discover 
any trace of the gerade in the Anglo-Saxon or English law, 
although analogies to it exist in the Hindoo Stridhan and in the 
customs of the Slavonic house-communities in Eastern Europe. 
Yet, in 1491, we find the following opinion delivered by the 
Keys of Man: ‘* Henry McGawn, Wilm Qualtrough, with the 
rest of their Fellows, do make xxiiij do find that there ought 
to be Corbes pertaining to a Man, as if his Father have a Pann, 
his Son to have it, or else his best Pott, a Jack and Sallett, 
Bewe and Arrows, Sword and Buckler, his best Board and best 
Stoole, his Coulter and Rakentree, his best Cup if it be Wood 
and bound with Silver and Gilt, his best Chest. Corbes for a 
Woman, the best Wheele and Cardes, Rakentree, a Sucke or 
else a Mank’s Spade, the best Beade of Jet or Amber, the best 
Broach, the best Cross, the best Pott or Pann.’’? Again, in 
1504, it was declared: ** Alsoe all Swine of what age soever they 
be, with all other Goodes, belongeth to the Lord, except the 
Corbes, that should partaine to any Heyre by the Law of this 
Land, all those we find the Coroner should have.’’ Other ref- 
erences to corbes of this kind, as well as such as were claimed 
by the clergy and coroner, are to be found scattered through 
the statute book till, finally in 1747, it was enacted: that ‘* every 
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Landholder, and other House keepers within this Isle, being 
Protestants,’’ might be at liberty ‘to purchase themselves Arms 
as requested, and each to keep a Firelock as well for the Pro- 
tection of their own Houses and Familys, as for the Service and 
Defence of the Country upon all emergent Occasions ;’’ ‘*and 
that the said Arms shall go and Descend to their Heirs and Assigns 
in place of the antient Weapons of War called Corbes, mentioned 
in the Statute provided in that behalf, and be deemed full Recom- 
pense and Satisfaction for the same, the said Statute notwith- 
standing.”’ 

Nuncupative wills were allowed till a very late date, and it 
was for a long time customary for the courts to take into con- 
sideration testimony as to a testator’s intent when called upon 
to construe a written will. A curious instance of clerical extor- 
tion is thus referred to: ‘* Whereas it is complained of that the 
Ministers of the Parishes have taken xijd. for the writing of a 
Deced.’s Will, whereas the Party himself, or his Friend for him, 
would have written it for little or nothing; and that the Church 
have sometimes refused to accept of and prove such Wills, except 
they were made and written by the Minister’s Hand; his Lord- 
ship’s Order is, That every Man may make, or cause to be made, 
his own Will, by whom he shall please to direct; and if he desire 
the Minister to make it, that he shall agree with the Minister as 
he can for the Writing thereof, and not otherwise.”’ 

It was for a long time necessary to prove debts against the 
estate of a dead man by an oath upon his grave. 

In the criminal law, as late as the beginning of the fifteenth 
century, is to be found a reference to the old theory when crim- 
inal law was distinctly recognized as a substitute for private 
vengeance ; and an offender caught ‘* theft in hand’’ was doomed 
to a more severe punisment, because the injured party who thus 
caught him would be the more apt to treat him roughly. It was 
then, also, still the law, that a native of the island, or one recog- 
nized by the King of Man as a subject, could, by payment of a 
tine of three pounds, redeem himself from further punishment 
for any crime but treason or other offence directly affecting the 
king. This fine, although then payable to the king, was evi- 
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sages in the statute book, a survival of the time when a similar 
sum was payable as blood money (wekrgeld) to the person 
injured, or in case of murder, to his kindred. The English 
Year Books mention a aingular exception to the law of other 
countries: ‘* Car in plusieurs choses sont felony que ne sont pas 
felony in autr; come in le Isle de Man, la si un prend cheval ou 
beuf, ceo n’est felony, car il ne poit absconder, mes si il p’st 
un chapon on porcelet, il sera pendu.’’! Or, as Lord Coke 
puts it, ‘If a man steal a horse or an oxe, it is no felony, for 
the offender cannot hide them, but if he steal a capon or a pigge, 
he shall be hanged.’’? The following enactment may be com- 
pared with a section in the proposed New York Civil Code, 
giving one a cause of action for a ‘* personal insult ’’ to him, 
which has been the subject of sharp criticism by the New York 
City Bar Association; ‘‘ For the Prevention of the frequent 
Complaints touching Batteries, and passionate Words provoking 
the same, it is likewise ordered and declared, That as often as any 
such Complaints shall hereafter be made, and the Party accused 
will be evicted by lawfull Proof, by apparent Wounds, Blood- 
shed, or Confession, such Persons, for their violent Stroakes, 
Batterie, inhumane and evil Usage, shall (besides Punishment 
and Charges of Cure), be fined in xs. to the Lord’s Use for 
every Time offending in that Nature; and such Persons shall be 
accused, and Proofe had against them as before, for upbraiding 
and provoking Language and invetterate Speeches, causing, or 
that might cause, such Battery, wounding, or violent Stroakes 
or Usage, to be fined also in xiijs. iiijd. to the Lord's Use, 
besides Imprisonment.”’ 

Until 1817, the punishment for rape was similar to that in 
Rome and elsewhere in early times, though expressed in a more 
epigrammatic form: ‘*Alsoe we give for Law, that if any Man 
take a Woman by Constraint, or force her against her Will, if 
she be a Wife he must suffer the Law for her; if she be a Maid 
or single Woman, the Deemster shall give her a Rope, a Sword 
and a Ring, and then shall have her choice, to hang him with the 
Rope, cut off his head with the Sword, or marry him with the 


112 H. VIII. Folio 5 A. 2 Coke’s Fourth Institutes, 485. 
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Ring.’’! I have been able to find no record of a discussion 
upon the Isle of the question upon which the Roman lawyers 
were divided, though according to Lord Coke it would be easy 
of decision by the common law. ‘*Una nocte quidam duas 
rapuit, altera mortem optat, altera nuptias,’’ etc. 

The Manx judges bear no title of Roman origin, but are 
known as Deemsters; a name said in Worcester’s Dictionary to 
be also found upon the Island of Jersey, and which reminds 
one of the Scotch doomster, the Anglo-Saxon dema, and the 
Russian dumot. They still swear, according to a form of imme- 
morial origin, that they will, ‘* without respect of favour or 
friendship, love or gain, consanguinity or affinity, envy or 
malice, execute the laws of the Isle justly,’’ and ‘‘ so indiffer- 
ently as the herring backbone doth: lie in the midst of the fish.’ 

This form was devised, says Camden, in his Brittain, ‘ that: 
his daily food (for in former days no doubt it was so) might 
put him in mind of the obligation he lay under to give impartial 
judgment.’’ These officers, it would seem from a passage in 
Coke, were formerly elected, but they are now appointed by 
the crown. They sit in common law courts, where a custom 
formerly prevailed analogous to that in the civil law referred to 
in the well known lines in which Horace describes his escape 
from a bore: — 

“Casu venit obvius illi 
Adversarius, et Quo tu turpissime? magna 
Inclamat voce, et licet antestari? Ego vero 


Oppono auriculum. Rapit in jus;-clamor utrimque, 
Undique concursur.”’ 


‘Tf any Person or Persons having Occasion to take the Law, 
one against another, if that he find him within the Court, he 
may by Law take him by the Arm and bring him before the 
Deemsters, and set his Foot upon him, and take the Law of 
him, although he never summoned him.’’ Otherwise a party 
was summoned by the Moare, —an officer with functions sim- 
ilar to those of a sheriff, —in the presence of two witnesses. 
Although Coke says that no process was issued by the Manx 
courts, it is a well established fact that it was otherwise. For, 


1 See Deuteronomy, xxii. 25. 
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down to 1763, a token, described by Camden as ‘‘ a piece of their 
slate or stone,’’ with a mark by the deemster from whose court 
it issued, ‘* generally the first letters of his Christian name;’’ 
was used for that purpose. 

The customs of the Isle, as administered by the deemsters, 
were called ** Brest,’’ or ‘* Breast Laws,’’ and the statutes show 
constant but unsuccessful attempts by the Kings of Man to do 
away with them. 

The number of men in a jury varies in different kinds of 
proceedings ; being usually twelve in criminal, and either six or 
four in civil cases. A jury of enquiry —a similar institution: 
to one formerly in force in Iceland—usually consisted of six 
men, and had the power to compel not only all suspected per- 
sons, but also all the neighbors to appear before it and submit 
to an examination upon oath concerning their knowledge of a 
crime that had been committed. And in cases of petty larceny, 
or other crimes of less degree than felony, it was the law that, 
‘if any Person or Persons (conscious of his or their own guilt ) 
shall wilfully refuse to give such satisfaction upon Oath for the 
Discovery of the Offender, he or they so refusing shall be held 
as guilty of the Fact.’’ An institution peculiar to the island is 
the fodder jury, consisting of ‘‘ four honest and judicious Men 
(three of them at least to be Farmers) in every Parish,’’? whose 
duty it is to ascertain the number of cattle kept by each of their 
neighbors and the amount of fodder which he has for them. 
If it be found that any one keeps more cattle than his means 
allow him to feed, they may be ordered sold; and the proceeds, 
after deducting the costs of the proceeding, are paid over to 
him. Other curious regulations to prevent the abuse of rights 
in the commons might be referred to. Instead of any mention 
of the almost universal custom of making partition by lot, is to be 
found the following rule: ‘*Alsoe we give for Law, that whereas 
two or three Tenants dwelling on one Farme, holding the said 
Ground without Lease, that if one of them that comes last cause 
the Ground to be divided, he must divide it himself, and give 
the eldest his Choice; and so may he that is youngest in the 
Ground.”’ 


> 
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The Court of Chancery is still in the same position in the Isle 
of Man as at its origin in England and in New York. It is held 
by the governor, who, though he has the ‘benefit of the advice 
of the deemsters and clerk of the rolls, who are his assessors, 
is under no duty to be guided by their counsel. Among the 
rules of practice, is one allowing attorneys to take up suits upon 
contingent fees, and to advance the necessary disbursements, 
**to be paid upon the Event of the Cause;’’ provided that the 
litigants are poor and obtain an order from the court authorizing 
such a contract. The practice in the ecclesiastical courts, which 
‘formerly had great power, contains many customs well worthy 
of examination. Compurgation was allowed in them till within 
avery short time. The presentments to them were often very 
loosely drawn. The following is -a literal copy of one, upon 
proof of the allegations in which an offender suffered punish- 
ment: ‘*The devil take Billy Wattleworth for having such bad 
ale.’’ The statutes are full of regulations concerning the com- 
pulsory hiring and choosing of servants, from which it seems 
that the lower classes were formerly in a state of serfdom. A 
jury of servants, consisting of four men selected by the coroner, 
might at any time be empanneled at the request of a land-holder 
to provide him with laborers and household servants, who were 
obliged to serve at wages fixed either by statute or by the court. 
Such a jury might not only compel all of the landless who were 
not serving others to serve the farmers, but might deprive a 
small farmer of his servants for the benefit of one with more 
acres under his control; and even, in case of extremity, oblige 
him ‘*that beareth 5s. Rent unto my Lord to serve him that 
beareth 10s. Rent, rather than the Lord his Land fall to Decay.” 
It was the special privilege of the deemsters, moares and coro- 
ners to have their pick of servants. Even parents might not 
keep their offspring, except ‘* old, decrepitt and sick Persons,” 
who were allowed to ‘‘ have the Benefit of one of their Children, 
which they like best, to look to and serve themselves, but not to 
dispose of them to any other Person.’’ The departure from the 
isle of servants, or indeed of any, without special license, was 
strictly forbidden. The following is a copy of a pass issued 
less than a hundred years ago: — 
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Permit the bearer hereof, Mr. John Feltham, to pass 
for England upon his lawful occasions, without let, stop or 
hindrance, he behaving himself as behaves all liege people, and 
departing this isle within one month from the date hereof. 
‘Given at Castle Rushen, this 6th day of March, 1798. 
ALEX. Snaw.’’ 


The presence of foreigners upon the isle was also discouraged: 
it being expressly provided by two statutes never yet specifically 
repealed, ‘* that all Scots avoid the Land with the next Vessel 
that goeth into Scotland, upon Paine of Forfeiture of their 
Goodes, and their Bodys to Prison;’’ and ‘that Irish Women 
loytering and not Working be commanded forth of the said Isle, 
with as much convenient speed as may be.’’ 

The tariff legislation is very curious, beginning as it does with 
‘The Merchant Stranger his Duty,’’ which was in force as far 
back as 1523. ‘* FIRST, he is to appear himself personally 
before our Captaine, or his Deputy, and to shew him what his 
loading is, and to tell him Newes from whence he came. If the 
Captaine or his Deputy, think that the Wares that he hath is for 
the Commonwealth of the Country, he drives him (if he can) 
to a Bargaine and commands him to stay till his Pleasure be 
further known; and then he to summon the Clearke of the Ships, 
and tell him how far he hath proceeded with the Merchant 
Stranger. The Clearke is to send Word to the four Merchants ; 
and when the four Merchants meet, they to Bargaine with the 
Merchant Stranger, rather for less than Mr. Captaine could drive 
them to or thereabouts, and the Clearke then to write the bar- 
gaine betwixt the Merchants and the Merchant Stranger: that 
done the Merchants and the Clearke to send Mr. Captaine a 
Coppy of the Bargaine; and then he, with Mr. Comptroller, to 
consult what is needful for the Houses; and then they to send 
for the Receivers of both Places, and have further of their 
Advices; and what they shall think needfull for the Houses, to 
send their Stewards to take up for my Lord; and that my Lord 
shall have what his Necessity and Pleasure is, before any Man. 
After my Lord is served, the Clearke to stand by to keep a true 
VOL. XVIII 5 
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Account between the Merchant and the Merchant Stranger, and 
to see and write what every Merchant doth take up in his Quar- 
ter, and to write every Man’s Name that hath taken Wares, and 
how much every Man hath taken, the Merchants to distribute it 
according to every Man’s holdinge, as they are sworne unto. 
And when Payment is to be made unto the Merchant Stranger, 
the Clearke is not to meddle with any Payment in any Merchant’s 
Quarter, except the Merchants be present, or that the Merchants 
willed him so to doe, and to be always ready at their Command- 
ment, during such Time as the Merchant Stranger is unpaid.’’ 

The regulations of the garrison are also interesting. The 
meaning of that which follows, I found at first obscure: ‘*Alsoe 
that noe soldier hould continually a Lemon within a Mile of either 
of said Houses upon Paine of Forfeiting of his Fee.’ For I 
could see no reason why the neighborhood of a tropical fruit, 
which I had hitherto considered innocent, should be deemed dan- 
' gerous to the’safety or discipline of a garrison. But the subse- 
quent recollection of Chaucer’s couplet, 


“Unto his lemmon, Dalila, he told 
That in his heres all his strengthe lay ;”’ 


explained the mystery. 

The customs of the herring fishers, who are still ruled by two 
admirals, must be well worthy of a careful examination. 

Enough, however, has been said, to show what valuable 
material for the scholar is to be found in the laws of this small 
island. Customs that have elsewhere been disused for centuries 
are still practiced within its area of hardly twelve hundred square 
miles. Laws that prevailed among our Saxon ancestors before 
they left their fatherland are still observed by men who are 
familiar with the steam engine and the electric wire. But the 
tie that binds the island to Great Britain is being knitted more 
closely in each succeeding year, and its peculiarities are rapidly 
disappearing. It is singular that, while so much benefit has 
been derived by English legal scholars from the study of the 
laws and customs of India, those of their neighbors on Isle 
of Man should have been hitherto so utterly neglected. My 
gleanings are derived from a hasty reading of one volume of 
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Manx statutes and a few hours’ conversation with two courteous 
members of the Douglass bar. But much of more value could 
undoubtedly be obtained, not only from a critical examination 
of those statutes by one familiar with the practice under them ; 
but from a description and collation of such traditions and cus 
toms as have never been described in print and yet are still told 
and observed. Should a Manx advocate write for the benefit of 
foreigners, a book like that upon a far less interesting sub- 
ject; ‘‘The History of the Particular Jurisprudence of the State 
of New York,’”’ by Mr. Robert Ludlow Fowler, which recently 
appeared in the columns of the Albany Law Journal; he would 
do a great service to all students of comparative jurisprudence. 
Without the aid of such works, we shall never obtain a descrip- 
tion of the growth of private law which can bear comparison 
with the history of the evolution of public law in Mr. Herbert 


Spencer’s Political Institutions. 


Rocer Foster. 
New York. 
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THE FIRST TEN YEARS OF THE INSTITUTE OF IN- 
TERNATIONAL LAW.! 


GENTLEMEN: — It is now ten years, almost to the day — it was 
the 8th of September, 1873, at 10 o’clock in the morning — since 
a little group of men of different nations, equally devoted to right 
and to science, met in the old City Hall of Ghent to found the 
Institute of International Law. These men, some of whom are 
among us to-day, were M. Bluntschli, who represented Germany ; 
Mr. Field, who represented North America; and Mr. Calvo, who 
represented South America. There were also MM. Mancini and 
Pierantoni for Italy, Lorimer for Great Britain, Besobrasoff for 
Russia, Moynier for Switzerland, Asser for the Netherlands» 
de Laveleye for Belgium; and the one who may justly be called 
the veritable founder and creator of our society, M. Rolin- 
Jaequemyns, then an advocate at Ghent, to-day minister of the in- 
terior of Belgium. After three days of work, these first members 
of the Institute wrote a manifesto or programme, in which I find 
this : — 

‘* To constitute a permanent body of men without any official 
character, composed of specialists belonging as much as possible 
to different nations ; to try to discover and define the precise rules 
of justice, of morals, and fraternity, which they recognize as the 
necessary basis of the relations of nations with each other, which, 
it seems to us, is the means of making collective science contribute 
to the progress of the law of nations ; — with this aim in view, we 
have founded our Institute. 

**Our principal aim is to ascertain, in a manner as clear as 
possible, the judicial opinion of the civilized world, and to give 
to that opinion an expression clear enough and exact enough to 
be accepted by the different governments as a rule for their re- 


1 This paper is a translation of the Law, at its annual meeting, at Munich, in 
address, or more strictly speaking, the re- September last, of which we make further 
port, of M. Alphonse Rivier, Secretary- mention elsewhere, in our department of 
General of the Institute of International notes. 
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lations with each other. The Institute would thus prepare, by a 
gradual process, a codification of international law, which is 
called for at this time withso muchstress. Some of our members 
have already attempted this, in works which have been published, 
and which are generally known and often cited as authority.”’ 

Reading further from this manifesto: — 

‘It is in considering that which és, that is to say, the actual 
relations between men, that the true science of law tries to bring 
about that which ought to be; and this realization is not sought 
from any positive authority, which it does not claim and could 
not with right; nor does it arrogate to itself collective superior- 
ity over individual opinions or works. 

‘* Several meetings were devoted to the adoption and defining 
of the fundamental rules of the Institute; then to taking the first 
measures of executing, and of regulating the order of our first 
work. This has convinced us that it is possible for men of 
candor to come to an understanding on the most delicate points, 
by a friendly discussion. Wehave the conviction that this holds 
good in respect of a great number of questions necessarily con- 
nected with the maintenance of justice and peace between nations. 
It is not our task to make the law, but to seek for it in that 
spirit of justice which constitutes the common conscience of all 
men. May this universal conscience, from which we shall de- 
mand the sanction of our labors, approve of our beginnings.” 

The first article of our constitution, composed and written on the 
10th of September, reflects exactly the spirit which dictated the 
preceding lines. The form of this article has since been modified, 
but the substance has not been changed. The principal object of 
the Institute is the promotion of the progress of international law 
by laboring to formulate the general principles of the science 
of law so as to respond to the juridical conscience of the civilized 
world. 

I venture to say, Gentlemen, that the Institute has remained 
faithful to the spirit of the reunion at Ghent, and that its activity 
in these first ten years of its existence has answered to the expec- 
tation of its founders, and even exceeded them. It is not my 
intention here to give you a history of these ten years, nor of 
the sessions which you have held successively at Geneva, The 
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Hague, Zurich, Paris, Brussels, Oxford, and Turin. This history 
has already been written, and will be found in the Jtevue de 
Droit Internationale, and in our annual reports.' But I believe 
it useful to cast a rapid glance over the past sessions, and to view 
the road which you have traveled. In order to do this, I may 
confine myself to a brief résumé of your work from 1873 to 
1883, and will follow, as nearly as possible, the order of work 
adopted by our present committees. 


I. Conflict of Laws. — The first committee named has been, 
since the session at Geneva, that on International Law, Pri- 
vate and Penal; and we may thus see that the Institute has, 
from the first, held this to be its principal task. 

An extensive report on the Conflict of Civil Laws was pre- 
sented at Geneva by M. Mancini, and four general conclusions 
were there adopted. M. Asser made a supplementary report at 
The Hague.’ The reselutions on the status and capacity of persons 
presented at Zurich® have been the subject of diverse remarks, 
notably on the partof Mr. Westlake.* It was not until 1880, at 
Oxford, that the Institute was able to adopt, on the report which 
had been submitted at Brussels the preceding year by MM. Arntz 
and Westlake,® the eight resolutions concerning, the sfafus and 
capacity of persons, introduced by a preamble couched in these 
terms: — 

‘** The Institute expresses the wish that the following rules be 
uniformly adopted as a part of the civil law of all nations, and 
that their maintenance be guaranteed by international trea- 

To these resolutions will be added those that will be the result 
of your deliberations during the coming session. 


1 First reunion at Ghent, Revue, Vol. 2 This report can be found in extenso 
V., pp. 529, 667-712. Historical notice in the Revue, Vol. VII., pp. 829-361, and 
of the Institute, its foundation and its the resolutions in the same volume, 
first session at Geneva, Annuaire, Vol. pp. 861, 862, and in the Annuaire, Vol. 
L, pp. 11-86; the session of The Hague, L., pp. 128, 124. 

Ibid., pp. 36-142; that of Zurich, Vol. 5 Revue, Vol. VII., pp. 393-410. 

IL. pp. 9-160; that of Paris, Jbid., pp. * Annuaire, Vol. II., pp. 34-36. 
17-155; that of Brussels, Jbid., pp. 156, 5 Ibid., pp. 37-43. 

421; that of Oxford, Vol. V.; that of ® Report of MM. Arntz and Westlake, 
Turin, Vol. VL Annuaire, Vol, IIL., pp. 190-201. 
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You have in your hands, Gentlemen, the conclusions’ of MM. 
Arntz and Westlake on Marriage and Divorce. The matter is 
delicate; certain questions may even appear insoluble, if one 
considers only the strict principles of law. The question is, to 
find a compromise between the two extremes. Your committees 
have indeed felt this, and consequently they have taken care to 
declare, at the beginning of their work, that ‘* they offer for the 
deliberation of the Institute certain conclusions relative to the 
matter of marriage, well knowing that certain of these proposi- 
tions may give rise to serious objectiors.’’ I quote these prudent 
words, gentlemen, because they mark the spirit of moderation 
and circumspection in which we must work, if we wish to exer- 
cise a salutary influence. Our mission is not to stand up as 
legislators, nor do we pretend either to be prophets or infallible 
apostles. We only dare, after conscientious study and inquiry, 
to suggest the means which to us seem efficacious for ending or 
avoiding the conflicts which are the fatal consequences of a di- 
versity of legislation. 

The Conflict of the Law of Civil Procedure has formed a second 
object of study for the first committee since the Geneva session. 
M. Asser took charge of the reports of Geneva,’ The Hague,? Zur- 
ich,®? Paris,* and finally, of Brussels. Such resolutions were 
taken in these several sessions that the Institute has been able to 
settle upon a real basis of doctrine respecting the conflict of laws 
of civil procedure touching the general principles of jurisdiction, 
the forms of procedure,and execution of judgments.® 

The matter of the Conflict of Penal Laws was introduced in 
the deliberations of the Institute, by the circular of June 
6, 1877, preparatory to the Zurich session. This matter com- 
prises two distinct parts: the principles of jurisdiction and those 
of extradition. 

Conclusions on these two subjects were proposed by the cir- 
cular above mentioned.” They were not discussed at Zurich on 


1? Annuaire, Vol. V., pp. 56, 57. ® Annuaire, Vol. III., pp. 174-190. 

2 Revue de Droit International, Vol. 7 Conclusions adopted at Geneva and 
VIL., pp. 864-891. The Hague, Annuaire, Vol, I., pp. 125, 

8 Ibid., pp. 410-416. 126; at Zurich, Annuaire, Vol. IL, pp. 

* Annuaire, Vol. II., pp. 44-51. 150, 151; at Paris, Annuaire, Vol. IIL, 

5 Ibid., Vol. IIL., pp. 86-98. pp. 96-98. 
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account 6f the absence of several members whose opinions would 
have been useful in the deliberations.' An extended report, 
written by M. Ch. Brocher, on the general principles of jurisdic- 
tion, was presented at Paris; but the matter could not be taken 
up in that session for the same reason which prevented the delib- 
erations at Zurich.’ It was discussed at length at Brussels, but 
agreement could only be reached on a small number of points ;#* 
and notwithstanding the supplementary report of M. Ch. Brocher* 
presented at Oxford, it was not again taken up until the session 
at Turin# 

MM. de Bar and Brusa, secretaries, have offered a series of 
propositions which will be the subject of your deliberations dur- 
ing the present session. 

On the subject of Extradition, one report was presented by 
M. Ch. Brocher at Brussels,* and another by M. Renault at Ox- 
ford,’ the latter being the one which formed the principal and 
final basis of the deliberations. Advice, notes, and remarks 
have also been furnished by MM. Hornung,® Martens,’ Saripolos,” 
Bluntschli," and Marquardsen. The discussions of 1879 have 
led to no result; but those of the following year have re- 
sulted in the adoption of the resolutions of Oxford.” 

On the subject of the Conflict of Commercial Laws, M. Asser 
presented resolutions at Oxford and at Turin, a report of which 
was developed and defended, though with some reservations, by 
M. Sacerdoti.® 

In conformity with the resolutions taken by the Institute, 
September 12, 1882, the matter of the Conflict of Commercial 
Laws was divided and distributed among several sub-committees, 


all of which, with the exception of the one on Carriers, have 
worked with good result. 


1 Annuaire, Vol. IL, p. 52. ® Annuaire, Vol. III., pp. 262— 


2 Annuaire, Vol. II., pp. 53, 54. 10 Jbid., pp. 265-271. 

Annuaire, Vol. IIL, pp. 50-86. IJbid., pp. 271-276, 

* Annuaire, Vol. III., pp. 276-285. 2 Jbid., Vol. V., p. 102. 

5 Annuaire, Vol. V., pp. 60-70. 8 Jbid., Vol, IIL, pp. 286-296. 


® Annuaire, Vol. VL., p. 99. lt Ibid., Vol. V., pp. 106-130; Vol. V., 
Annuaire, Vo!, VIII., pp. 202-262. pp. 80-82. 


® Annuaire, Vol. V., pp. 70-102. bb Jbid., Vol. V., pp. 59, 60. 
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One was charged to examine the principles common to civil 
and commercial law, and that sub-committee submit to you to- 
day some theses, through the medium of M. de Bar. 

A second committee has charge of bills of exchange M. 
Norsa has formulated a series of principles upon which it seems 

. both desirable and possible that legislators should agree, and he 
has already prepared on this basis a project of law, the study of 
which might be usefully undertaken during the next session. 
M. Renault, the second secretary, will also submit on his part 
some propositions. 

Maritime Insurance has been made the subject of a series of 
questions and of areport by M. Sacerdoti. The questions have 
been published in the Jtevue, but the report could not be printed 
for lack of time, but will be presented orally by the honorable 
secretary; the conclusions alone have been given to you in 
print. 

And, finally, the subject of Carriers has also had its sub- 
committee, and found a specially competent secretary in the per- 


son of M. Asser, who, unhappily, has not been able to finish his 
work?! 


' I. Rights of Authors, of Literary, Artistic and Industrial 
Works. — This important matter, which is so much debated at 
present and out of which so many exaggerations and misun- 
derstandings grow, has been among the subjects that have been in 
the order of the day, at least in part, since the session at Zurich.’ 
The question then was, protection for authors of works of art. 
The committee was not completely formed until the session at 
Turin, and, in renewing its power, you have judged with reason 
that it ought to be extended. M. Lyon-Caen has written in the 
form of questions, a list of the points which it is most important 
to determine. I believe we shall do well, the first thing, to settle 
upon the words to be used, and to exclude especially the bad ex- 
pression of property, which can only have ill effects. It has been 
condemned by science for more than fifty years; why should we 

continue to use it? 


1 Annuaire, Vol. VL, pp. 76-87. 2 Annuaire, Vol. IL, pp. 143-146. 
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III, Actual and Formal Right as to Maritime Prizes. — The 
subject of maritime prizes has occupied the Institute since its 
foundation. At Geneva MM. Bluntschli, de Laveleye and Man- 
cini proposed the study of the subject of the treatment of private 
property in maritime war. M. de Laveleye made a report and 
the result was adopted at The Hague.’ The first is couched in 
these terms: ‘* The principle of the inviolability of private prop- 
erty belonging to an enemy sailing under a neutral flag, must 
be considered from this time as an actual part of positive law.” 
It was decided in the same session of The Hague, on the propo- 
sition of Mr. Westlake, to constitute a new committee ‘* with 
the view of studying the subject of the organization of an 
international council or tribunal for maritime prizes.’’ Finally, 
in the session of Zurich, the questions were enlarged, and 
the two committees united into one, which is still active. It 
was charged to elaborate a general project embracing the 
whole law of prizes, both actual and formal. The secre- 
tary is, and has been from the beginning, M. de Bulmer- 
ineq.? You know, Gentlemen, with what zeal, what devotion, 
what superior ability, our excellent colleague has performed his 
task; and I have no need either to recall the numerous vicissi- 
tudes through which his voluminous report and his project for 
regulating maritime prizes had to pass. You know, also, Gentle- 
men, the difficulties on which we must count, and the different 
situations in which England and the maritime states of the con- 
tinent have found themselves. These situations have caused very 
express reservations on the part of our honorable British 
colleagues. You have finally been able to vote, Gentlemen, during 
the session of Turin, on the matérial part of the project of regu- 
lation which was the outcome of the deliberations held by your 
third committee at Wiesbaden in September, 1881. 


1 Annuaire, Vol. I, p. 188. Report pp. 100-228. See also Revue, Vol. X.- 
of M. de Laveleye, Revue de Droit In- XIV. M. de Bulmerincq has been 
ternational, Vol. VIL, p. 560, ete. Other assisted in the part of his work which 
reports of M. Alberic Rolin, Jbid., p. 605, related to the laws in force in different 
et seq.; of M. Pierantoni, Ibid., p. 619, ef countries by MM. Aschehoug, Goos, 
seq. Hall, de Landa, d’Olivecrona and Sar- 
See Annuaire, Vol. IL, pp. 55-180; —ipolos. 

Vol. IIL, pp. 99-109, 296-298; Vol. V., 
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In conformity with the decision taken at Turin, M. de Bul- 
merineq and your secretary-general have united the articles in a 
pamphlet with an introduction containing the history and the 
origin of your work, and this pamphlet has been sent, together 
with a letter signed by the president, the two vice-presidents, 
and the secretary-general, to the different maritime states of 
Europe and America. 

We have yet, Gentlemen, to consider Formal Law, and I hope 
we shall be able to complete this during the present session. 


IV. Application of International European Law to Oriental 
Nations. —On the proposition of Mr. Field, at Geneva, the 
question, ‘** Under what conditions and up to what point is this 
international customary law of Europe applicable to Oriental 
nations,’’ began to be studied. A list of questions has been sent 
toa great number of persons, who were supposed to be able to 
give information upon the precise state of facts destined to serve 
as a basis for the projected work.! A mémoire was written 
by Mr. Field.2 The Institute did not decide either in the 
Zurich and in the Paris sessions, that the researches were 
sufficient.? At Brussels a report was presented by Sir Travers 
Twiss, and a note by M. Hornung. It was recognized that the 
question, as it had been proposed, was too vast. It was decided 
to specify, and not to go, for the time being, farther than to the 
organization of the judiciary and of procedure in mixed suits ® in 
the Orient. Under this limited form, the question was in the 
order of day of the sessions at Oxford and Turin, and is also in 
that at the present session. It was made the object of new re- 
ports by Sir Travers Twiss,® and of a special session of the com- 
mittee in 1881 at Wiesbaden. 

A preliminary project formed by M. de Martens, in virtue of the 
decisions of this session, where he presented the report,’ was 


1 Annuaire, Vol. L., pp. 51, 141, 142; 5 “Mixed suits’’ are those in which 

Vol. IIL, pp. 298-300. one of the parties is Kuropean and the 
2 Revue de Droit International, Vol. other Oriental. 

VIL, pp. 659-668, § [bid., pp. 807-811; Vol. V., pp. 132- 
* Annuaire, Vol. IL, pp. 180, ete.; 149; Vol. VL, pp. 244-256. 

Vol. IIL, pp. 110, ete. 7 Annuaire, Vol. VI., pp. 228-229. 
* Ibid., Vol IIL., pp. 301-307. Second report of M. de e. and first 

project. Jbid., pp. 237-2 
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discussed at Turin; and you know that these deliberations have 
resulted only in a provisionary adoption.’ Notes by M. Hornung? 
and Count Kamarowsky* were communicated in 1881 and 1882, 
The committee met on the 25th and 26th of July of this year at 
Brussels. You have before you the result of its work, and during 
the course of the present session, you will doubtless adopt final 
resolutions. The question has, besides, been made more definite, 
and relates now to procedure in mixed suits between citizens or 


wards of States who have a right of consular jurisdiction in 
Oriental countries.‘ 


V. Regulation of the Laws and Customs of War.— At the time 

when the Institute met at Geneva, the delegates of the European 
countries had just written the Brussels Declaration; and MM. 
Bluntschli and de Martens, who had taken part in the work of 
the conference, could speak of it in a very summary way to the 
Institute. A committee was appointed to study this declaration; 
and conclusions were voted on at The Hague which embodied 
certain observations recommended to the different governments.? 
The powers were continued to the committee with a mission 
eventually to follow the progress of the regulation of the laws and 
customs of war. It is known that the declaration had no result ; 
but the committee did not for that reason remain inactive; it had 
to busy itself as well as the Institute, both at Zurich ® and at 
Paris’ with an observation of the laws of war during the war in 
the Orient. 

During the same session at Paris, M. Rolin-Jaequemyns recom- 
mended to the attention of the Institute ‘* the study of the codes 
and regulations which the governments of different countries have 
recently compiled for their armies, and in which the observation 
of the laws and customs of war is prescribed.’’ M. Moynier was 
kind enough to take charge of the report, and he took the oppor- 
tunity to suggest to the Institute a positive action tending to the 


1 [bid., pp. 260-283. * Revue, Vol. XV., p. 502. 
2 Ibid., pp. 229-237, and pp. 256-266. 5 Annuaire, Vol, I., pp. 183-188, 

8 Revue, Vol. XV., pp. 279-282. 6 Jbid., Vol IIL., pp. 182-142, 
Observations of M. de Martens on these 7 Ibid, Vol. IV. pp. 88-49. 
notes. Jbid., pp. 282-286. 
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regulations of the laws and customs of war by way of a conven- 
tion, declaration, or some sort of agreement, between different 
civilized nations. Among the means offered in order to attain 
this end, M. Moynier mentioned ‘ instant and repeated solicita- 
tions, if it be necessary, of governments, and the circulation of a 
pamphlet setting forth the motives which support our position.’’! 
The Institute decided to write a veritable manual of the laws of 
war on land. It was given in charge of M. Moynier.? A session 
of the committee was held at Heidelberg in June, 1880, and the 
manual was unanimously adopted at Oxford.? It was communi- — 
cated to. the governments of Europe and America, and translated 
into the different languages of Europe, and even into the Chinese 
language.‘ 


VI. All these subjects, Gentlemen, about which I have just had 
the honor of speaking to you—conflicts of laws, rights of authors, 
maritime prizes, application of international law to oriental 
nations, laws of war—are yet a permanent part of your order of 
business ; and we added to them at Turin the history of interna- 
tional law and its literary history; a matter which has been very 
much neglected, and upon which I hope we shall hear some propo- 
sitions from M. de Bulmerinceq. 


VII. Other questions which have been on our order of business 
and have been the subject of your deliberations and of resolu- 
tions, may be considered as dropped for the time being. 

When we began our work, the Tribunal of Arbitration, of 
Geneva, was yet present to all minds, and a certain propensity 
existed to widen its bearings beyond measure, You didnot takea 
part in these delusions ; and yet all that belonged to the Washington 
treaty and to its results, had then a major importance, and the pre- 
paratory meeting at Ghent had set forth, as a subject of study, the 


1 Annuaire, Vol IIL, pp. 312-320. active part taken in the work of the com- 
M. Hornung insisted in a note onthe re- mittee by M, den Beer Poortugael, 
pression of offenses against the laws of fermerly Minister of War of the Nether- 
war, See Annuaire, pp, 320-325, lands. 
2 Annuaire, Vol. III., p, 311. * Report of M, Moynier at Oxford. 
3 Annuaire, Vol, III,, pp. 325-828. Annuaire, Vol, V., pp. 150-156; Manuel, 
I ought to call special attention to the Jbid., pp. 157-174, * 
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examinination of the three Washington rules. Several mémoires 
were presented by various members: MM. Calvo, Lawrence, 
Bernard, Hautefeuille, Lorimer, Rolin-Jaequemyns, and Woolsey. 
M. Bluntschli gave a résumé at Geneva.’ The final adoption of 
the International Duties of Neutral States was had at The Hague.? 
Prompted by a practical and just sentiment, we had also begun 
the study of the procedure of international arbitration. M. Gold- 
schmidt presented at Geneva a complete, detailed and strongly 
reasoned project of regulation for international tribunals of 
arbitration, which was also adopted on the second vote at The 
Hague, and is, without any doubt, one of the best works of our 
Institute? 

Tae adoption of the project of M. Goldschmidt was completed 
by a resolution taken at Zurich,‘ upon the proposition of M. 
Bluntschli, recommending the insertion in the international 
treaties of a compromisorial clause with the following disposi- 
tion: ‘** If the contracting nations have not beforehand agreed 
upon other dispositions concerning the procedure to be followed 
before the Arbitration Tribunal, the regulation sanctioned by 
the Institute, in its session at The Hague, on August 28, 1875, 
must be applied.’’ ® 

We have reason to {believe that our wish touching the com- 
promisorial clause has not remained barren. Italy, especially, 
under the influence of our eminent colleague M. Mancini, con- 
cluded several years ago a series of treaties which embodied that 
clause, in the terms which M. Pierantoni communicated to us at 
Turin ;® and that country had it inserted in its very recent treaty 
with England. 

In taking the above mentioned resolution, and especially in com- 
posing the regulation with a care to the smallest particulars, the In- 
stitute has deserved well of the cause of national arbitration, which 
had fallen into some discredit on accouut of the exaggerations and 


1 Annuaire, Vol, I., pp, 338-84. Revue VI., pp. 421-452; Regulations 
2 Revue, Vol, VIL, pp. 127-131; Vol, adopted at The Hague, Annuaire, Vol. L, 


VL, pp. 453-581. pp. 126-183 ; Deliberations of The Hague, 
Annuaire, Vol, L, pp., 189, 140,and bid,. pp. 84-87. 
108-114, 5 Annuaire, Vol. IT., p. 160. 


* First project of M. Goldschmidt, 6 Ibid., Vol. VI., p. 286. 
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fancies of some idealists ; but which is, nevertheless, just and true 
within the modest limits on which M. Goldschmidt has insisted, and 
with good reason,’ and which M. Rolin-Jaequemyns has perfectly 
defined in a discourse full of wisdom and truth, recently delivered 
by him in the Royal Academy of Belgium.’ 


VIII. Two other questions, more limited and of less universal 
importance, have occupied the Institute during several sessions, 
and have brought results which I believe to be useful, namely, 
that of international protection of the Suez Canal,’and that of 
the protection of international cables. 

Attention has been drawn to the Suez Canal by a memorial of 
Sir Travers Twiss, published in the Revue de Droit International? 

It was decided at Zurich to begin the study of the neutraliza- 
tion of the canal.‘ * Sir Travers Twiss presented a report at the 
Paris session,’ and a second report containing a correspondence 
with M. de Martens, at that of Brussels. The word neutraliza- 
tion was then replaced by the phrase international protection. 
.The discussions at Brussels resulted in three resolutions which 
were communicated to M. de Lesseps.?. The Institute may have 
again to take up the question of the Suez Canal from a different 
point of view. 

As to submarine telegraphic cables, which have an international 
importance, M. Renault has proposed to study the means of their 
protection, thus limiting the more general proposition of M. 
Bluntschli.6 M. Renault also presented the report upon that 
question at Brussels, in which his competency is recognized.® 
After profound debates, conclusions have been adopted.” On_ 
this subject also our first efforts have been futile. This was well 
proved at the session in Paris in 1882, in which M. Renault took 
a considerable part.” 


1 Revue, Vol. VL. pp. 422-425. 5 Revue, Vol. VII, pp. 682-694. 

2 Discourse pronounced at a public * Annuaire, Vol. IL, p. 147. 
meeting to the Class of Letters of the 5 Jbid., Vol. IIL, pp. 111-126. 
Royal Academy of Belgium, May 9, 1883 ; ® Ibid., pp. 829-344. 

Bulletin del’Academie, 8d series, Vol. 7 Ibid., pp. 344-351. 

V., No.5. The same idea is also ex- 8 Annuaire, Vol. ILL, pp. 154, 155, 
pressed by M. de Holtzendorff in his let- % Ibid,, pp. 351-383, 

ter to the Congress of Arbitration and W Jbid., pp. 383-394. 

Peace held at Brussels in 1882. lt Revue, Vol. XV., pp. 18-43. 
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IX. As to the other questions which have occupied you, Gen- 
tlemen, I will only call your attention to International Statisties,! 
International Railway Transportation,’ and the work of Explor- 
ing and Civilizing Central Africa.’ In all your sessions substan- 
tial reports have always been presented by those of your colleagues 
who were most competent, upon the latest facts and writings of 
international importance, and upon late publications in matters 


of international law in different countries. And, finally, the 


Institute has published six volumes of Annuaires, the usefulness 
of which has been recognized in the juridical and political circles 
of Europe. The Revue de Droit International et de Legisla- 
tion Comparée,’’ the organ of the Institute, continues to be issued 
with perfect regularity. Many of you, gentlemen, are its assid- 
uous and highly valued contributors. 

I think, gentlemen, that this little résumé, the dryness of 
which your indulgence will excuse, is sufficient to convince 
you that the work which was courageously undertaken in 
1873 is prosperous in 1883; that the aim which the founders 
had in view will be attained, as indeed it has been already in 
part; that thg honorable place given to the Institute among 
scientific associations has been well deserved by its works and 
services ; and, finally, that we may pursue without fear the road 
which has been traced out for us. 


If, from our scientific labors, I pass to the examination of the 
state of our work from an administrative and personal point of 
view, I believe that the result will not be less satisfactory. 


I. Our pecuniary resources are, it is true, very small; but still 
we have lived ten years and are still living. I must mention 
here, with respectful gratitude, the generosity of several of our 
colleagues, and that of two friends of our work, who unhappily 
are no more: M. Francois Bartholony, of Geneva, and Senator 
J. R. Bischoffsheim, of Brussels. 


II. You have revised our constitution in a manner which I be- 
lieve favorable to our development. The principal changes refer 


1 Annuaire, Vol, IIL, pp. 395-405; ? Ibid., Vol. IL, pp. 143, 159. 
Vol. V., p. 12; Vol. VI. p. 29. 8 [bid., pp. 142, 159. 
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to the maximum number of members, which is to be in the future 
sixty ; —the quality of associate members, which is actually the first 
step that must be taken in order to become a member; but which 
differs only from the state of membership in an administrative 
point of view ; — and, finally, in the title of honorary member, 
which was granted in the beginning as a recompense of pecuniary 
aid, but which to-day implies high scientific distinction. The 
names of our three actual honorary members are the best that 
could be cited in the domain of political and moral science: M. 
Ch. Lueas, Count Mamiani, and Sir Robert Phillimore, whose 
name was added this morning. 


III. The members of the Institute, during the last period num- 
bered forty-seven. In counting I consider only residence and 
activity and not birth: Germans, 8; North Americans, 3; South 
Americans, 1; English and Scotchmen, 5; Austrians, 2; Bel- 
gians, 5; French, 5; Greeks, 1; Hollanders, 1; Spaniards, 1 ; 
Danes, 1; Italians, 5; Norwegians, 1; Russians, 3; Swedes, 
2; Swiss, 3. 

These figures establish among different countries a propor- 
tion which does not differ ina very marked manner from the in- 
itial proportion. In October, 1873, the first list of effective 
members comprised 5 Germans, 5 North Americans, 1 South 
American, 3 Englishmen, 1 Austrian, 3 Belgians, 7 Frenchmen, 
1 Hollander, 5 Italians, 1 Russian, 2 Swedes, and 1 Swiss. We 
must notice the actual number of German members, which is 
eight, and is thus larger than the number stated in article VI. of 
our by-laws. This article is not, however, infringed upon, as it 
refers only to new elections, and the high figure on which we con- 
gratulate ourselves, is not the result of new elections, but results 
from the fact that M. de Bulmerineq, who was formerly counted 
as belonging to the Russian Empire, is actually numbered among 
the Germans, in consequence of his nomination to a chair in the 
University of Heidelberg. 

A comparative examination of the list of members of ten 
years ago and of the one of to-day, is interesting for more reasons 
than one. If we should rejoice at the additions which we have 
received, we must also give some serious and sad thoughts to the 
VOL. XVIII 6 
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loss of several of our old colleagues. We have lost by death 
from this first list, MM. Ahrens, Cauchy, Hautefeuille, Sclopis, 
Washburn, Heffter, Lawrence, Massé, Bluntschli, and lastly, M, 
Bernard, of whese noble life M. Holland will soon give you an 
outline. We have lost by resignation on this first list, M. 
Drouyn de Lhuys, now dead, and MM. Vergé and Vidari.' 

Our associate members, who were called in the beginning 
auxiliary members, were thirty-five in number. Of that num- 
ber Germany furnished 3, Austria-Hungary 2, Russia 3, Switz- 
erland 4, France 4, Italy 6, England 3, Spain 1, Portugal 1, 
South America 1, North America 1 (who resided in China), Nor- 
way 1, Denmark 1, the Netherlands 1, Belgium 3. The first list 
of our associate members was made up in November, 1876, and 
comprised only fifteen names, several of which are to-day on the 
regular list of our members. Only one associate member has 
resigned: M. Yvernés,? and only one has been taken away by 
death, M. Ernest Dubois. 

You may notice, Gentlemen, that the Danubian states and 
Turkey are not represented in the Institute, and that some states, 
Spain, and American states of the Latin race notably, are not 
represented in a manner at all proportionate to their impor- 
tance. Our bureau will not lose sight of these facts in the 
presentations which it will have the honor to make during the 
next session. 

The membership of the Institute and the attendance at the 
sessions during the first six years have been made the subject of 
a statistical work, which is due to M. Moynier, and has been in- 
serted in the Annuaire. M. Moynier there shows a slow but 
constant progress. Twenty-one members dined at Geneva, 
twenty-eight at Brussels. This progress has continued: at Oxford 
the number was twenty-five, at Turin twenty-eight, and to-day 
we are more than thirty. 


1 M, Laboulaye, who died the 24th of 2? Another associate member was con- 
last May, figured for a short time on our _ sidered as having resigned by application 
list, in consequence, it seems, of a misun- of Article XXX. ofthe by-laws, but after 
derstanding which has never been ex- explanation he was reinstated, 
plained, 3 Vol. IV., pp. 84-88. 
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IV. The principle of internationality, which has been strictly 
observed in what concerns our membership has been not less 
strictly adhered to as far as the countries are concerned where our 
reunions have taken place. We have met in Belgium; after- 
wards in French-Switzerland; then in Holland, in German-Switz- 
erland, in Paris ; and then again in Belgium, followed by England, 
Italy and Germany. Sessions of the committees were had in 
1876, 1880 and 1881, at Heidelberg and at Wiesbaden. Butto-day, 
for the first time, you hold a full and regular session upon this 
classical ground of serious science and profound investigation, 
which has given to our aims sincere encouragement, and to our 
studies so many distinguished authors during the last two cen- 
turies; and during the past century, G. F. Martens, Kliiber, 
Heffter, Mohl, Waechter, Savigny, and many others like them. 

In mentioning these great names, Gentlemen, as if to place our 
work under their patronage, I must not forget another name 
which is dear to us, that of our respected Bluntschli, whose serene 
and calm figure seems yet present in our midst, and who, already 
celebrated in his country, has seen even here at Munich, his horizon 
enlarged and his sphere of action and of scientific influence ex- 
tend itself. ' 

And I cannot help telling our president, at the risk of offend- 
ing his modesty, that we all shall be happy to work under the 
direction of one of the most renowned and beloved masters of the 
University of Munich; a master who unites to philosophical 
original thought, science and eloquence, an untiring devotion to 
generous causes, rare literary culture in divers languages, and 
the beneficent and still rarer gift of noble enterprise, skillfully 
conceived and of ingeniou sinitiative ; — a master finally, who has 
rendered, and who renders without cessation, invaluable services 
to political and juridical science. 

It is certain, Gentlemen, that this session of Munich, where we 
have been received so graciously and magnificently, could not 
possibly have been spent under better conditions. It will end 
worthily, I am sure, this first decennial period of activity of the 
Institute. 
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REVIEW OF CAUSES IN COURTS OF LAST RESORT. 

The course of procedure in courts of last resort is a subject of 
considerable interest, and, from the overcrowded condition 
of the dockets of such courts, is attracting a great deal of atten- 
tion from the bench and bar. As in all such courts, cases are 
reviewed alone upon the record transmitted from the court be- 
low, and as a prompt and accurate decision depends in a great 
degree upon: First, the condition of the record ; second, the pre- 
sentation of the case by the attorneys; third, the thoroughness 
of the examination of the case by the court — it may be well to 
consider these matters in their order. 

That many records contain a great deal of irrelevant: and 
extrinsic matter is well known to every one familiar with 
the subject. This is frequently inserted out of a superabund- 
ance of caution, or from neglect in failing to direct the clerk 
of the trial court what to omit. In either case the effect 
is to encumber the record with useless matter, thereby adding 
needless expense, and delaying the court in the examination 
of the case. Only so much of the record of the trial court 
as will present the errors complained of should be taken up. 
Thus, suppose a demurrer to a petition (complaint) is sus- 
tained and the action dismissed, and this ruling is the sole 
ground of error; all that the transcript should contain would 
be the petition, demurrer, and the judgment. So, if the de- 
murreris to the answer, the record must show the petition, an- 
swer, demurrer, and judgment. When it is sought to review 
the rulings of the court in admitting or rejecting evidence, only 
so much of the testimony should be preserved in the bill of ex- 
ceptions as will present the alleged errors. In some cases, how- 
ever, this may require the preservation of the entire testimony. 
So, if evidence is offered and rejected, it must be preserved, in 
order that the court may determine whether or not it was ad- 
missible ; and where it is claimed that there is error in giving or 
refusing instructions, it will be necessary to preserve a portion, 
or all, of the evidence ; and in all cases where it is claimed that 
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the verdict or finding is against the weight of evidence, it is 
necessary to preserve it all. Where, however, the rules of court 
require a different practice, that must be followed. The object 
of a bill of exceptions is to bring into the record matter 
which otherwise would not be a part of it.' Matter, there- 
fore, which the statute requires to be entered of record 
should not be included in the bill; while matter which the 
statute does not require to be entered of record will not be- 
come a part of the same, even if entered thereon, and, to be 
preserved, must be inserted in a bill of exceptions. If it 
should be discovered, even after a case is submitted to the 
court, that there is an omission of material matter, an oppor- 
tunity should be given to supply it. 

Second, if an attorney has confidence in the ultimate success 
of his case, he should follow it into the reviewing court, even 
if he reside at a considerable distance from the place where 
the court is held. If the record is large and the questions for 
determination involved, the necessity for such appearance be- 
comes greater, as he is supposed to be thoroughly familiar 
with the case. If he find it necessary, however, let him call 
in additional counsel. In the argument, and also in the brief, 
after stating the facts in as concise a manner as possible, 
let him take up the errors relied on in their order, citing 
authorities in support of his propositions. Assignments of 
error which are not relied upon should be omitted: as, by in- 
sisting upon such when it is apparent on their face that there 
is nothing in them, the impression is created that better rea- 
sons do not exist. Let the attorney seize the salient points 
of his case, and in a clear, direct, and forcible manner pre- 
sent them to the court. Let him not rely upon mere techni- 
cal objections; as the tendency of the courts at the present 
time is to disregard these, where the party complaining has 
not been prejudiced thereby. In preparing a brief it should 
be what its name imports—in fact, a condensed argument in 
support of the propositions contended for, with the citation of 
authorities under the proper head. It need not, and should not, 
cover more than eight or ten pages, and should, in as succinct a 

1 Morrow »v. Sullender, 4 Neb. 375. 
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manner as possible, state reasons why the judgment should be 
reversed or affirmed. 

Third, a reviewing court is created for the purpose of cor- 
recting errors made by inferior tribunals in the trial of causes. 
In order to correct such errors, if they exist, it is necessary 
that the proceedings of the trial in the inferior court, so 
far, at least, as they relate to the errors assigned, should be 
carefully examined, the authorities read, and the law applica- 
ble to the facts declared. Courts, perhaps, will differ as to 
the most satisfactory mode of reaching a decision in a given 
case ; but, other things being equal, it would seem that any sys- 
tem whereby the record is read and the authorities examined in 
presence of the entire court, and a decision agreed upon, would 
be preferable. This probably is the course pursued generally. 
In one of the courts of this country the following procedure was 
adopted several years ago, and has been very satisfactory. The 
court convenes at 8:30 A. M., and remains in session until 1 Pp. m. 
The afternoon of each day is devoted to the examination of 
causes submitted. One of the judges reads the record and the 
briefs of the attorneys in the presence of the other judges. 
Authorities are then examined, a decision agreed upon, and the 
case assigned in its order to a member of the court to write an 
opinion. Every case is thoroughly examined, and every effort 
made to reach a correct decision. The business pressing upon 
the courts may require exacting and continuous labor on the 
part of the judges; but no more should be attempted than can 
be performed thoroughly and well. If additional tribunals are 
necessary to disposing the business, let them be created; but no 
court, particularly a reviewing one, should be compelled to ren- 
der a decision without due examination. The office of judge is a 
high trust, the duties to be exercised without fear, favor, par- 
tiality, or bias. The rights, perhaps the liberty or lives of the 
parties before the court, are dependent upon its decisions. 
The necessity for care and circumspection, therefore, is very 
great, and every case should receive as much attention as a 
judge would expect from a court were he practicing before it. 
It is gratifying to know that cases generally are examined in 


this manner. SaMUEL MAXWELL. 
FREMONT, NEB. 
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LAYS OF THE LAW. 


Vile attorney, ere we part, 
Ere for chambers back I start, 
Wilt thou pay those guineas three 
Plainly marked as here you see, 
For the brief and conference, 
For the counsel for defense? 

Tell me, Dodger, ere I go, 
Wilt thou pay me up or no? 


Was the prisoner not a thief? 
Did not I who held the brief, 
By my eloquence’s stock 
Open wide for him the dock; 
Did I not with pathos deep, 
Make the jurymen to weep? 
Tell me then before I go, 
Wilt thou pay me up or no? 


If thou wilt not — tremble then, 
Is it not within thy ken, 

How the Law Societee 

And the new Bar Committee, 
Swear by their immortal souls 


They will strike such off the rolls? 
Smile on, I will let thee know, 

If thou’lt pay me up or no. 

— Pump Court. 


‘* We Gartner Tuem 1.’’ — We continue to gather into our fold the 
struggling legal periodicals. This time we add the name of the Western 
Jurist to our title page. We are afraid that if we keep on, this thing will 
make us unpopular. We have been for some time a corporation; now 
we are getting to be a monopoly — and bloated. But we are afraid we 
shall have to keep on. Perhaps the Montreal Legal News would like to 
open negotiations with us; or that legal publication in Canada, the 
name of which we have forgotten. We are now a trinity: AMERICAN 
Law Review, Southern Law Review, Western Jurist. To our subscrib- 
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ers of the Jurist we take this occasion to say that we shall continue to 
send the Jurist to them, without any extra charge for the American 
Law Review and the Southern Law Review, which we bind with it. 
There is nothing mean about us. 


Tue Law or Ixsrructions. —The Legal Adviser (not Advertiser), of 
Chicago, for January 8th, contains a valuable article on this subject by 
a lawyer who signs himself ‘‘ Palladium.’’ It is confined exclusively to 
decisions of the Supreme Court of Illinois, but will be of interest to 
the profession generally. 


Tue Proression ty Manrropa. — Mr. W. A. Taylor, Assistant 
Secretary of the Law Association of Manitoba, writes a letter to the 
Law Journal (London), under date of November 23, giving some infor- 
mation with regard to the legal profession in Canada, and particularly 
in Manitoba. He says: ‘*In Canada the two professions are amal- 
gamated. There are no stamps or premiums on being articled in 
Canada. <A graduate would have to serve three years under articles. 
Toronto and Ontario are overcrowded in respect of all the professions. 
There is more scope here in Manitoba and the Northwest.’’ He also 
says that ‘‘ if an Oxford graduate will throw aside an ordinary English- 
man’s prejudices, he will find this country a splendid place to live in; 
though Ontario is, I think, better adapted for English people than this 
province.”’ 


Hours ror Hoipinc Court. — The Law Journal (London), has the 
following: ‘‘ The judges’ hours of sitting, which have now been fixed 
permanently at from half-past ten to four, have varied considerably 
from time to time, the general tendency of legal business, like that of 
the rest of the business of the world, being towards postponement later 
in the day as the world grew older. In the days of the Plantagenets, 
the judges sat from eight to eleven in the morning. In later times 
when they sat in the afternoon, the gradual postponement of the dinner- 
hour rather embarrassed the sittings, and Lord Eldon used to sit late 
in the evening after dinner. When the habits of the world agreed in 
devoting the middle of the day to business, the hours became from ten 
to four, as they still remain on circuit. This practice was first broken 
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in upon at Westminster in the Court of Common Pleas. Mr. Justice 
Willes lived at Watford, and found a difficulty in reaching the court by 
ten o’clock ; so the Common Pleas began to sit at half-past ten, and the 
other courts followed the example to the extent of sitting at that hour 
on Mondays, to give the judges time to return from Sunday visits to 
the country. Meanwhile the chancery judges held to ten o’clock, until 
the coming into operation of the Judicature Acts, when, although Chan- 
cery was in general to prevail, there was a feeling that in regard to the 
hours of sitting Common Pleas should prevail. Sir George Jessel was 
the last who held out, and sat every morning at the Rolls at ten o’ clock, 
until he became a judge of appeal only; but with the union of all the 
judges in the Royal Courts there is necessarily uniformity in the hour 
of sitting.’”’ 


SrectaL Lecistation. — There is no State in the Union that is cursed 
with as much local and special legislation as is the great State of New 
York. The laws of that State, on nearly every subject of general con- 
cern, are botched and tinkered by trading politicians, by the enactment 
of special statutes applicable to particular localities. The most striking 
scheme of this nature which has lately come to the front is a proposal 
to remodel the system of conveyancing in the city of New York. It is 
proposed to abolish both dower and curtesy, not throughout the State 
generally, but in the city of New York, and also to abolish, so far as 
that city is concerned, the rule that a person who, with notice of the 
fact that land is held in trust takes a conveyance of the land, takes it 
subject to the trust. If such a scheme should become a law, it will add 
to the great mischief which has already been produced by special legis- 
lation in that State. A large portion of the real estate in that city is 
held abroad ; and it is not at all likely that conveyancers in other States 
and countries who will be called upon to draw deeds of conveyance of 
lands in that city will have the means of acquainting themselves with 
the provisions of such a special law. 


A Cnance or Base. — With the beginning of the present year Will- 
iam L. Murfree, Jr., Esq., has retired from the editorial conduct of the 
Central Law Journa!, for the purpose of engaging in the practice of his 
profession in St. Louis. Mr. Murfree filled the chair of editor of that 
valuable and influential publication for three years. During this time 
we understand it gained steadily in its subscription list, as it had pre- 
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viously done since its establishment. Mr. Murfree was not a brilliant, 
but was a careful and painstaking editor. He avoided the writing of 
smart editorials, but aimed to fill his columns with carefully prepared 
and carefully selected matter, such as would meet the wants of law- 
yers and judges in their every-day work. In this respect he kept steadily 
in view the aim which Judge Dillon had before him when he founded the 
Central Law Journal in 1874— practical usefulness. Mr. Murfree is 
a high-minded and honorable gentleman. If, during the three years of 
his editorial labors, he failed to make the pages of the Journal sparkle 
with brilliant things, he has not to regret having written any foolish 
thing; and, above all, he has left behind him no traces of injured vanity 
or of wounded feelings among his numerous circle of readers. His 
treatment of differences of opinion among his professional brethren, and 
his criticisms of judicial decisions, were always temperate, candid, and 
considerate. He will be welcomed back.to the more lucrative walks of 
the bar by a warm circle of professional friends and acquaintances. 


His successor in the conduct of the Journal is Elisha Greenhood, Esq., 
late of Boston. 


A Nover Triat.— We refer to the trial of the good things of life, 
which annually takes place in London, known as the ‘* Thieves’ 
Supper.’’ It is, perhaps, to be regarded as something novel that a 
judge should preside at such a gathering. But if the object is to en- 
courage discharged criminals to persevere in a course of good conduct, 
the office of president of such a banquet is a highly honorable one. 
An exchange says: ‘‘ Mr. Baron Pollock presided recently at the annual 
supper to discharged criminals, commonly called the ‘ Thieves’ 
Supper,’ in Little Wild Street, a narrow thoroughfare in the very center 
of vice and crime. The guests were principally composed of ticket-of- 
leave men, most of whom are still under police surveillance. Baron 
Pollock, in an after-supper speech, asked all present to take ‘ hope’ 
and ‘courage’—‘hope that they might retrieve the past,’ and 
* courage to listen to the still small voice within them.’ ”’ 


Dienity in Court. — The following is given to us by an Eastern cor- 
respondent, as a scene which actually took place once upon a time in his 
Supreme Court: ‘‘ EnterG. in plaid trousers. The Chief Justice (with 
dignity): ‘Mr. G. what do you think your father would say if he knew 
you came before the court with such trousers on?’ G. (somewhat em- 
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barrassed ): ‘ I think he would say it was none of his business, sir.’ An- 
other one is as follows: Henry W. Blank (Nestor of the Bar) states a 
principle in argument. The Chief Justice: ‘ That is net the law in this 
State, sir.’ Blank: ‘It was until your honor spoke,’ (and cites a 
decision in point). On another occasion, the Chief Justice, inter- 
rupting the argument in a patent case, said: ‘ Is this suit based on the 
original or the reissued patent?’ Counsel points out the reissue 
annulled the original, and left nothing but the reissue to sue upon; 
hence the suit was on the reissue. The Chief Justice doubts and 
reserves the point.’’ 


Irish Locic. — A correspondent writes: ‘‘I observe that the Hon. 
Mr. Finerty, who recently, with other M. C., waited upon the President 
with a request for intervention on behalf of O’ Donnell, assumed, at the 
same time, these two positions: 1. That O’Donnell shot Carey in self- 
defence, in an affray which O’ Donnell did not provoke, and that he was 
therefore innocent of murder, and unjustly convicted by a packed jury © 
ard a corrupt judge. 2. That O’Donnell is a hero and a patriot, 
beeause he deliberately and willfully killed Carey as an enemy of his 
country and an informer. Is there not some inconsistency in this? It 
would seem that if O’Donnell is innocent of the death of Carey, he has 
done nothing for which his name should go ‘sounding through the 
ages’ as we are told it will, with that of other patriotic assassins. If, 
on the other hand, O’Donnell intentionally killed Carey because Carey 
was an Irish informer, then, how does it appear that his conviction was 
unjust, and that the judge and jury were perjured tools of Saxon 
tyranny? The story of the wrongs of Ireland is one which it is already 
difficult for the Celtic mind to straighten out. Another kink seems to 
be now added to the coil. Yours, 

Common SENSE.”’ 


Dicrum or Taney THAT A NeGRO HAD NO Ricuts wHich A 
Man was Bounp To Resrect.’’— The decision of the Supreme Court of 
the United States declaring the civil rights law unconstitutional, and nota- 
bly the dissenting opinion of Mr. Justice Harlan, have revived interest in 
the Dred Scott decision. The Legal Adviser (Chicago) having denied, 
in its issue of December 18th, a charge that was often laid to the door of 
Chief Justice Taney, during the heated discussions of the slavery ques- 
tion, that he had declared in his opinion in that celebrated case that 
negroes had no rights which a white man was bound to respect, Mr. 
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Adolphus Moses now comes to the front in a letter to the Adviser, and 
points out that Chief Justice Taney did use this language, and that it 
will be found in 19 How. (U.S.) 407, as follows: ‘* They [the negroes] 
had for more than a century before been regarded as beings of an in- 
ferior order and altogether unfit to associate with the white race, either 
in social or political relations, and so far inferior that they had no rights 
which a white man was bound to respect; and that the negro might justly 
and lawfully be reduced to slavery for his benefit.’’ But this corre- 
spondent justly points out that this statement was made merely in the 
way of historical narration, and not as conveying any opinion of Chief 
Justice Taney, as to the legal status of negroes in the United States. 
No American judge ever used such language as expressive of the legal 
status of the negro during the time he was held in slavery. 


Tue Mepico-Lecat Journat for December contains a beautiful steel 
portrait of Edwin W. Stoughton, who died June 7, 1882. Mr. Stough- 
ton was eminently a self-made man. He had not even the advantage of 
a common school education, and yet he achieved distinction at the bar, 
and represented this country for two years at the Court of St. Peters- 
burgh. He was long an active member of the Medico-Legal Society of 
New York, whose organ the Medico-Legal Journal is. The number be- 
fore us contains a valuable article on Restraint in Treatment of the In- 
sane, by Alice Bennett, M. D., Ph. D.; the Obligations of Society 
Towards the Insane, by Rev. R. Heber Newton; a report of "the Com- 
mittee of the Medico-Legal Society upon Experts and Expert Testi- 
mony; a paper on Jury Trial of the Insane, by R. L. Parsons, M. D., 
and a valuable mass of miscellaneous matter. It is published at $3 per 


annum, by the Medico-Legal Journal Association, at No. 128 Broad- 
way, New York. 


Arrest OF AN Commissioner To Take Derositions GeEr- 
many. — The liberality of the English bench and bar which could refuse 
to allow an American lawyer to appear in an English court to defend an 
American citizen there on trial for his life, has been duplicated by the 
German government, in arresting an English commissioner to take de- 
positions, for administering an oath in Germany. The Probate Divis- 
ion of the High Court of Justice, issued its commission to an English 
barrister residing in Germany, to take depositions in a cause pending in 
the English court. Under the authority of this commission, the barris- 
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ter proceeded to administer an oath to the witness, and to take the de- 
position. For this, he has been proceeded against criminally in a 
German court, upon charge of tle offence, denounced by the German 
Criminal Code, of exercising the functions of an officer without due 
authorization. The English government having interfered and made 
representations to the German government concerning this proceeding, 
the latter government, according to the last account, had refused to in- 
terfere. The German court, however, appear to have acquitted the 
accused on the absurd ground of ignorance of the law. It is to be 
hoped that this little experience will assist in teaching the legal profes- 
sion in England that liberality in these international matters is a thing 
to be cultivated all around. 


Onto Supreme Court Statistics. — The Ohio Law Journal gives some 
statistics of the work of the Supreme Court and of the Supreme Court 
Commission of that State during the last year, which make a good 
showing for their industry : — 


‘For the first time in more than twenty years, the docket has been reduced. 
At the beginning of the term, there were eleven hundred and fifty-nine cases 
pending on the general docket; there are now eight hundred and two, showing 
areduction of three hundred and fifty-seven cases. The court disposed of three 
hundred and twenty-six, and the commission, which was organized April seven- 
teenth, two hnndred and forty-nine cases on the general docket making a total 
of five hundred and seventy-five. Prior to the re-establishment of the motion 
docket, April eighteenth, one hundred and fourteen new cases were begun, and 
ninety-one thereafter came on to the docket by leave, making a total of two 
hundred and five new cases during the year. The court disposed of three hun- 
dred and eighty-three motions, and the commission thirty-six, a total of four 
hundred and nineteen.” 


Onto Bar Association. — The Ohio Bar Association held its annual 
meeting in Columbus in December last. There was a fair attendance. 
The address of the retiring president, Mr. Harrison, is highly spoken of 
in the Ohio Law Journal. ‘The Committee on Legal Education reported 
on a matter referred to it at a previous meeting, with respect to found- 
ing and endowing a Law College in Ohio, that the difficulties in the way 
of the project were very great and the plan not expedient. The com- 
mittee also reported that the period of two years for preparation for 
admission to the bar is too short, and that a period of at least three 
years should be required. Accordingly, it was recommended that the 
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Revised Statutes of Ohio be amended, so as to require three years of 
preparation; which report was adopted. Papers were read as follows: 
A biographical sketch of the late Henry Stanberry, by Judge Safford, 
of Chillicothe ; a history of the only trial for treason in Ohio, by Judge 
Thompson, of Hillsboro; a biographical sketch of the late Judge Mat- 
thew Birchard, by Judge Stewart, of Urbana; early judges and practice 
in Ohio, by Judge Lang, of Tiffin; and papers were submitted, the 
authors being unable to be present, on behalf of Hon. Henry B. Curtis, 
of Mt. Vernon, on ‘* Reminisences of judges, courts, and members of 
the Ohio bar,’’ and Hon. John Frazer, of Cincinnati, on the life of 
Judge George P. Forrence. For the ensuing year, Gen. Durbin Ward, 
of Lebanon, was elected president of the Association, and Col. J. T. 
Holmes, of Columbus, was elected secretary. 


JupGes AND RatLroap Passes. — The New York Evening Post makes 
the statement that ‘‘a large proportion of the judges hold railroad 
passes, and have asked for them, or have, in other words, incurred 
obligation to the railroad companies which ought to disqualify them, 
but do not, from sitting in any railroad case, and which the law ought 
to make a punishable and disgraceful offence.’’ Referring to this 
statement, the Montreal Legal News says: ‘‘If there be any truth in 
this, it is not so surprising that the entertainers of a distinguished 
English judge should have applied for railroad passes in Canada. Here 
the judges leave that sort of thing to city aldermen.’’ There is 
doubtless much truth in the statement of the New York Evening Post, 
and the practice fully deserves the censure which that journal bestows 
upon it. It is difficult to see how any judge, with a proper sense of 
what becomes his office, and with a proper feeling of self-respect, can 
sit in judgment between a railway company and a private person with 
an annual pass of the railway company in his pocket. But there is 
reason to believe that the railway companies have a much more vital 
hold upon the English judiciary than springs from the granting of such 
inconsiderable favors. If we recollect aright, an English legal contem- 
porary deplored the fact that it had become almost impossible to get 
together a bench of judges to hear a case reserved where a railway 
company was a party, owing to the fact that so many of the judges 
were shareholders in the railway companies ; the difficulty being to find 
a sufficient number of judges who were not absolutely disqualified by 
the fact of being shareholders in the particular company. When this 
fact is understood, the leaning of the English decisions, in actions 
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arising out of negligence, toward the railway companies, is not to he 
wondered at. In the old times of Lord Ellenborough and thereabouts, 
when the judges went out to circuit in stage coaches, and were broken 
down, turned over, and run away with, they, not being shareholders in 
the stage companies, laid down the most stringent rules as to the de- 
gree of care, skill, and diligence required of carriers of passengers and 
their servants. They held them to the ‘‘ utmost care and skill,’’! and 
even made them liable as insurers.? But in later times, when the stage 
coach had been displaced by a carriage propelled at a high rate of 
speed by the powerful and dangerous agency of steam, and when 
the judges had become shareholders in the railway companies, they let 
down this strict measure of liability to the standard known as ** ordinary,”’ 
‘‘reasonable,’’ or *‘ due care.’’® The fact that the Canadian judges do 
not travel on railway passes justifies the good opinion which the Ameri- 
can Bar have long entertained of the judiciary of that country. 

We regret the allusion made by our Arctic contemporary to the cir- 
cumstance of Lord Coleridge’s American entertainers having applied for 
passes for their party over Canadian railways. Neither American nor 
Canadian railway managers can ever possibly have favors to ask 
the Lord Chief Justice of England. Canadian appeals never go to 
the court over which he presides. The distinguished lawyer who was 
chairman of the committee of the New York Bar Association, whose 
guest Lord Coleridge was, is a wealthy railway shareholder, and is con- 
nected by marriage with the greatest railway proprietor in the world. 
If he asked for passes over Canadian railways, he was, without doubt, 
merely asking that those railways should reciprocate favors which had 
been extended to distinguished Canadians by railways in which he was 
interested. Besides, he was asking for something which is regarded as 
a thing of decent custom in the United States. The American railway 
manager has some grave faults. He has a way of dragooning things, 
which the people do not at all like. He regards himself as a very tall 
giant, mounted on a very high horse. He regards himself as being at 
least twelve feet high, and wielding a sword at least seven feet long. 
But this important estimate which he places upon himself is the very 


1 Ld. Ellenborough in Jackson v. Tol- 
lett, 2 Stark. 37. 

2 Bremner v. Williams, 1 Car. & P. 
414. 

3 Payne v. Great Northern R. Co., 2 
Fost. & Fin. 619, 621; Withers v. North 
Kent R. Co., 27 L. J. (Exch.) 407; Bird 
v. Great Northern R. Co., 28 L. J. (Exch.) 


8; Redhead v. Midland R. Co., L.R. 2Q. B. 
412; s.c. in Exch. Cham., L. R. 4 Q. B- 
879; Birkett ». Whitehaven R. Co., 4 
Hurl. & N. 730; s. c. 28 L. J. (Exch.) 348; 
Wyboon v. Great Northern R. Co., 1 
Fost. & Fin. 162; Metropolitan R. Co. v. 
Jackson, 3 App. Cas. 193. 
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thing which precludes him from being mean. And he would regard it 
as being very mean and very much beneath him, to allow a distin- 
guished foreigner, traveling in our country in a public way, to pay for 
transportation over his road. No, indeed; he would put him ona 
special train, in charge of a special passenger agent, with plenty of 
good things on board to eat and drink, and would telegraph instructions 
along the line of his road for regular trains to keep out of the way. 
We do not believe that the Marquis of Lorne, during his tour of the 
United States, was allowed to pay a cent to any railway company for 
transportation. If he did it, it must have been because he insisted 
upon doing it, -— contrary, as any American railway manager would 
regard it, to the sound principles of hospitality. 


Action ror Damaces Resuttine Deatn A Man 
Drink Hinsetr Deatn with Wuisky. — A curious case ! was lately de- 
cided by the Supreme Court of Texas. The action was brought by a 
wife to recover damages, under the Texas statute ? for the wrongful kill- 
ing of her husband. The Texas statute is modeled after Lord Camp- 
bell’s act, and American statutes on the same subject. Its leading 
feature is that it gives a right of action where death ensues, if the in- 
jury is of such a character that it would have been actionable if it had 
not resulted in death. The petition alleged that the defendants made a 
wager as to whether the deceased could swallow three pints of whisky in 
quick succession, and that they gave the deceased a dollar to undergo 
the experiment ; that the deceased drank two pints, which produced such 
a state of intoxication that he lost all self-control ; that, nevertheless, 
the appellants, notwithstanding the remonstrances of a by-stander, who 
declared that to drink the third pint would kill the deceased, prevailed 
upon him to swallow the third pint, whereby he immediately died. It 
was held that the petition stated a good cause of action. The maxim 
volenti non fit injuria, had no application to such a case, because a man 
cannot consent to give away his own life. Consent to an injurious 
assault, the court reasoned is no justification.? Besides, a man whose 
reason was overcome by intoxication -was incapable of consenting to 
drink more, because he could not understand the danger of giving such 
consent. It was ‘‘ just as if a person without knowledge that a poison- 


1 McCue v. Klein, 2 Texas Law Re- 3 Christopherson v. Bare, 11 Q. B. 
porter, 509. 477; Cooley on Torts, 163, 
2 Rev. Stat. Tex., Arts. 2899, 2900. 
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ous or deleterious sulstance is contained in an article of food offered 
him, swallows it at the solicitation of another, who is aware of its 
noxious character. In such a case, the one who gives the food is liable 
in damages for the injury that follows. ’’ ! 


STATEMENTS OF PRISONERS TO THEIR CouNnsEL. — The trial of O’ Donnell 
developed a somewhat novel question of practice. Mr. Russell, his 
counsel, proposed to state to the jury the instructions he had received 
from the prisoner’s solicitor, and thereby, to convey to the jury the 
prisoner’s account of every detail of the transaction which was the sub- 
ject of the trial. Objection being made by the Attorney-General, Mr. 
Justice Denman said that, there being authority in favor of the state- 
ments being made, he should, while refusing to allow Mr. Russell to 
proceed, reserve a case for the consideration of ‘the question by the 
Court for Crown Cases Reserved. The Attorney-General pointed out 
the inconvenience of the state of practice as thus illustrated, and added 
that he was under the impression that the judges had held a meeting and 
come to a resolution upon the subject; but Mr. Justice Denman 
informed him that this was not so. On December the 3d, the Attor- 
ney-General wrote to the Lord Chief Justice, drawing his attention to 
the matter, and received the following reply : — 


Roya Courts OF JUSTICE, December 4, 1883. 

My Dear Mr. Attorney-General: —I entirely agree with you as to the practical 
importance of the question you have brought to my attention. The paper I 
enclose will show you that it is no new subject tome. Immediately after the 
trial of Lefroy at Maidstone, in which, as you may remember, Mr. Montagu 
Williams claimed to do what Mr. Russell did, I brought the matter before the 
judges, with the result which the paper will show you. At Maidstone the opin- 
ion of Lord Chief Justice Cockburn was said to have been founded on or sup- 
ported by Lord Justice Lush and Mr. Justice Hawkins. Both those learned 
judges were present at the meeting called by me, and both disavowed in the 
strongest way ever having ruled or been inclined to rule in the manner suggested. 
Mr. Justice Denman authorizes me to say that if he had remembered the very 
strong judicial opinion which I enclose he should have acted on it, and have 
refused a case if one had been asked for. Mr. Justice Stephen authorizes me to 
say that he should, as at present advised, not vote against the rule as formulated 
by the Master of Rolls, but approves of it, and should act upon. 

My reason for bringing the matter before a meeting of the judges was this — 
that directly after the passing of the Prisoners’ Counsel Act, Lord Denman, the 


1 Commonwealth v. Stratton, 114 Mass. Waggoner, 33 Ind. 531; Commonwealth 
808. The court also cited Adams v. v. Collberg, 119 Mass. 350. 
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then Chief Justice, called the judges together, and they (as appears from the 
Judges’ Book) agreed upon a course of practice which has always since been 
followed. It seemed to me that the question discussed in your letter was one of 
practice also, and that the best way of settling it was to pursue the course I took, 
Perhaps it might be well to make this resolution generally known, as there may 
be considerable difficulty in making the question the subject of a case reserved, 
Generally, I agree with you that the practice is wrong and not to be permitted, 
and that if permitted at all, it must, in justice and fairness, carry with it the 
right of reply on the part of counsel for the prosecution. Believe me to be, my 
dear Mr. Attorney-General, your obliged and faithful servant. 
[Signed] COLERIDGE. 

Tue ATTORNEY-GENERAL, Q. C., M. P. 


The paper enclosed was as follows: — 


Ata meeting of all the judges liable to try prisoners, held in the Queen’s Bench 
room on November 26, 1881 (Present — Lord Chief Justice Coleridge, Lord Jus- 
tice Baggallay, Lord Justice Brett, Lord Justice Cotton, Lord Justice Lush, 
Lord Justice Lindley, Justice Grove, Justice Denman, Baron Pollock, Justice 
Field, Justice Manisty, Justice Hawkins, Justice Lopes, Justice Fry, Jus- 
tice Stephen, Justice Bowen, Justice Mathew, Justice Cave, Justice Kay, Justice 
Chitty, Justice North), Lord Coleridge stated the subjects for which the meeting 
was summoned, and Lord Justice Brett moved the following resolution: “That 
in the opinion of the judges it is contrary to the administration and practice of 
the criminal law, as hitherto allowed, that counsel for prisoners should state to 
the jury, as alleged existing facts, matters which they have been told in their in- 
structions, on the authority of the prisoner, but which they do not propose to 
prove in evidence.” 

Justice Stephen moved the following amendment: ‘‘That in the opinion of 
of the judges it is undesirable to express any opinion upon the matter.” 

This amendment, having been put to the meeting, was negatived by nine- 
teen votes totwo. The original motion was then put, and carried by nineteen 
votes against two (Justice Hawkins and Justice Stephen diss.). The question 
of the propriety of laying down a rule as to the practice of allowing prisoners to 
address the jury before the summing up of the judge, when their counsel have 
addressed the jury, was then considered, and after some discussion was ad- 
journed for further consideration. 


CopiFICATION OF THE Common Law. — The discussion of this sub- 
ject is revived by the appearance of a pamphlet of over one hundred 
pages by James C. Carter, Esq., a member of the committee of the Bar 
Association appointed to oppose the proposed codification of the com- 
mon law of New York, through the enactment of what is called Field’s 
Code. This is avery able and interesting paper. It deals first with 
the general subject of codification, and then with the special defects of 
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the code which it is proposed to enact in New York, and which, we be- 
lieve, has been twice defeated only by the Governor’s veto. The sub- 
ject, it must be admitted, is surrounded with very great difficulties. 
The practical working of a code of the common law cannot be foreseen ; 
although it must be admitted that a very considerable portion of that 
law is already codified in the form of legislative enactments, —a much 
larger portion in England than in this country. The growing need of a 
code is that the great mass of uncodified judge-made law is a sealed 
book to the people at large, and cannot be mastered in a single lifetime 
by the ablest and most diligent student of it. In the very fact that it is 
a heterogeneous mass too vast ta, be mastered and understood by single a 
person lies its obscurity and uncertainty. In the United States, this vast 
mass of judicial decisions is embraced in some three thousand volumes 
of printed reports, presenting conflicts of opinion on nearly every 
question outside of some trunk rules and truisms. We say with con- 
fidence that there is not a single question which does not exhibit conflicts 
of judicial opinion, either in the statement of the rule or in its applica- 
tions. At the same time, it is Utopian to suppose that any code can 
be made so exact as to do away with the necessity of judicial construc- 
tion. The statute of frauds can be printed upon a single page; a 
treatise fairly presenting the decisions expounding it cannot be printed 
in six hundred pages. Then again, not only the legal profession, but 
the people themselves know and feel that the judges of the courts, by 
reason of their learning, their experience, the permanency of the tenure 
of their offices, and their manner of procedure are much more competent 
to deal with worn-out rules of law and to introduce the desired modifica- 
tions than the Legislature is. Whatever may be said in favor of the doc- 
trine of stare decisis, it is well known that it is not a rule of universal 
application. Itis met by an opposing maxim as broad as itself, cessante 
ratione, cessat ipsa lex. There is a tacit understanding that the law in 
the hands of judges is flexible, and that it can be so modified and 
adapted by them as to prevent outrage and injustice. Buta code puts 
the law into a straight jacket and stops its growth. The judges cannot 
thereafter expand, or curtail, or otherwise alter it, because it is not in 
their power to do so; the Legislature cannot do it, because it does not 
possess sufficient ability to deal with such a subject. Imagine such a 
body as the Legislature of Missouri (or even of New York), amending 
a code of the common law. Look in upon them ; listen to their wrangles, 
and consider who they are. Why, half of them cannot write their 
names without running out their tongues. How helpless such a body of 
men is when it comes to dealing with such a subject as the codifying of 
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the common law. It is between two evils that a stand must be taken, 
the uncertainty of the law on the one hand, its absolute concealment 
from the mass of the people ; and its inflexibility and lack of growth on the 
other. Between these two evils, those who favor or oppose codification 
must choose. It is certain that the code and the code-makers are 
knocking at the door. The experiment of a code is something which 
must be tried before the people will be satisfied to live without it; and 
when they get a code they will find some way of taking care of it. It 
is better to have bad laws which the people can read and follow, than to 
have good ones which are a sealed book to them. 


Tue or O’ — The trial of O’Donnell came and went, 
and ended as every intelligent person knew it would end, in the convic- 
tion and hanging of O'Donnell. There is scarcely a doubt of: three 
things: 1. That O’Donnell was not sent by any Irish society for the 
purpose of following Carey into his exile and killing him. 2. That 
O'Donnell, having discovered Carey’s identity, killed him out of hatred 
of his ¢haracter and love of notoriety. 3. That according to the 
common law of England, O’Donnell was fairly tried and convicted, and 
justly hanged for his crime. The feature of the tfial which ought to 
attract most attention suggests in a marked degree the difference be- 
tween the power of the judge in jury trials in England and in America. 
When the jury came in doubting about Carey having drawn his pistol 
on O’Donnell, Mr. Justice Denman told them that there was no evi- 
dence that Carey had a pistol. A judge in the United States, except 
possibly in the Federal courts, would not have told the jury this, but 
would have left them to wrestle with any doubts they might have as to 
the facts, the best way they could. In other words, by the system of 
jury trial in vogue in England, the judge instructs the jury as to the 
law, and also, in his discretion, advises them as to the facts. He sums 
up the evidence, pointing out its bearings, and giving them his own 
views as to the probative value of various portions of it. But in 
most of the American State courts the judge is not allowed to do this. 
Our constitutions, for the most part, prohibit judges from charging 
juries on questions of fact. The jury takes the facts as they have 
heard them narrated by the witnesses, through a trial lasting in many 
cases several days, garbled and perverted by counsel in their arguments, 
and wrestle with them in their retirement the best way they can. Is it 
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a wonder that, in so many cases, the unfounded doubts which cunning 
advocacy thrusts into the minds of weak jurors, — the judge sitting by, a 
mere moderator of the proceedings, without any power to aid the jury, — 
result in verdicts of ‘* not guilty ’’ in plain cases of the most atrocious 
character? There is scarcely a human doubt that O’ Donnell was guilty, 
and justly convicted. There is scarcely as little doubt that he would 
have been acquitted by almost any American jury. Jury trial as 
practiced in America is utterly inadequate to the protection of society. 


American — The feature of O’ Donnell’s trial 
which has attracted most attention among American lawyers was the cold 
shoulder which the English bar gave to Gen. Roger A. Pryor, adistinguished 
American advocate, who had been employed by friends of O’ Donnell to 
represent him as his counsel before the English court. For a time, the 
question whether Gen. Pryor would be allowed to appear as counsel for 
the accused was much discussed by the English press, lay and profes- 
sional. An American, following this discussion, must have been con- 
vinced of two things: 1. That it would have been exceedingly impolitic 
for Gen. Pryor to appear, even if the court and bar had been willing to 
extend to him that courtesy. The appearance of an American lawyer, 
reputed to have been feed by an Irish revolutionary society in America, 
would have sealed O’Donnell’s fate before any English jury. 2. That 
the English bench and bar would not have allowed an American 
lawyer to appear in such acase in any event. It is manifest that all the 
liberality which has been practiced in this regard has been practiced on 
this side of the Atlantic. The English Law Journal, in which we might 
have expected some liberality, argued against the propriety of allowing 
Gen. Pryor to appear. It said that, although English barristers, in two 
instances, had been allowed to conduct cases inthe courts of the United 
States, these were purely civil cases; and it suggested that, with the 
best will towards Gen. Pryor, it was quite doubtful whether the judges 
of the Central Criminal Court could legally allow him to represent 
O’Donnell at his trial. It may be possible that there are no more than 
two instances where English barristers have been allowed to appear in 
cases in the courts of the United States, and that in those instances the 
cases were civil actions; but it is entirely free from doubt that any 
court in the United States would, without hesitation and without any 
request thereto from the British government, allow any reputable Eng- 
lish barrister to appear at its bar for the purpose of defending a British 
subject indicted for a crime. Whatever course the judges of the Cen- 
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tral Criminal Court, having reference to their law, might have felt bound 
to adopt, had the question been presented to them, we think that it is 
due to the honorable spirit of liberality which has long characterized 
American courts in this regard, that we should say that there is no 
doubt whatever that such a privilege would be accorded to English 
counsel, but for the cold shoulder which Gen. Pryor received in the 


O'Donnell case. That will be long remembered by American lawyers 
and judges. 


Goetue on Fosst Law. —Hon. Gustave Koerner of Belleville, 
Illinois, read ashort paper at the annual meeting of the American Bar 
Association in 1882, on the *‘ Doctrine of Punitive Damages, and Its 
Effects on the Ethics of the Profession,’’ for the republishing of which 
we are indebted to our friend, the Western Jurist. He pointed out that 
the doctrine of punitive damages is not a modern idea, but a fragment 
of fossil law, which has come down to us from past ages. ‘‘ It may be 
argued,’’ he says, ‘‘and there is some apparent force in the argu- 
ment — that a principle such as that of allowing punitive damages in 
addition to full compensation, sanctioned by so many able courts (and 
which perhaps may have, in some few cases, found a resting place even 
in some of our statutes), and which has been administered almost daily 
before the eyes of an intelligent people, cannot be unjust and illogical. 
The answer is, there was a time when its application was not illogical ; 
when it was not unjust. No truer remark was ever made than that by 
Mr. Palgrave, in his ‘ Rise and Progress of the English Common- 
wealth,’ Vol. I., p. 229: ‘ Man,’ he says, ‘never begins by introducing 
any law which is entirely unreasonable, but he very frequently allows a 
law to degenerate into folly, by obstinately retaining it after it has out- 
lived its use and application.’ 

Goethe, in his ‘ Faust,’ expressed this idea poetically : — 


‘ Laws, like inherited disease, descend. 
They slyly wind their way from age to age, 
And glide almost unseen from place to place. 
Reason to nonsense grows, a benefit to plaque. 
Woe unto thee that thou a grandson art, 

Of inborn law to which each man has right! 

Of that, unfortunately, there is no question.’ 


** The fact is, this principle of punitive or vindictive damages is, if it 
would be too much to say, a relic of barbarism, yet a relic of very 
primitive times.”’ 
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A Cyctone Lawsuit. — We clip the following from the Western 
. Insurance Review: ** Wonderful indeed are the functions of the modern 
jury. Nothing is too abstruse for its consideration and nothing too 
deep for it to fathom. A jury in the United States Circuit Court at 
Jefferson City, Missouri, a few days since decided with the most com- 
placent ease a question which has greatly troubled many insurance 
companies and which has fairly nonplussed hosts of scientists, small 
and great. It was in the noted cyclone case entitled Joseph Baker v. 
The Rockford Insurance Company, of Rockford, Illinois. The facts 
were that on Sunday, April 18, 1881, a cyclone swept over the western 
part of Webster County, destroying, among much other property, the 
house of Mr. Joseph Baker, on which he had a fire and lightning policy 
in the Rockford Fire Insurance Company, of Rockford, Illinois, for 
$1,000. Mr. Baker brought suit against the company to recover his 
insurance, alleging that cyclones are electric or lightning storms, and 
that the destruction of his house by a cyclone was a destruction by 
lightning, against which the company had insured him. This raised not 
only a very nice legal but a delicate and much-disputed scientific ques- 
tion, and it was found necessary to take the testimony and depositions 
of several persons well known in scientific circles to place the question 
properly before the jury for the plaintiff. The deposition of the late 
Prof. John Tice was taken. He inclined very strongly to the electric 
theory, as did also Mr. Llewellyn, of Mexico, Missouri. For the 
defence, the testimony of Col. C. Shaler Smith, Prof. Francis G. 
Nipher, of Washington University, St. Louis, Prof. Jas. C. Watson, of 
Washburn Ohservatory, Madison, Wisconsin, were introduced; also 
the reports of John P. Finley, of the United States Signal Service, 
detailed by the government to investigate cyclones, and who has taken 
observations of between six hundred and seven hundred tornadoes. 
Sergt. Weber, of the St. Louis office of the signal service, was also a 
prominent witness. The court’s instructions, were very simple, but also 
very conclusive. In substance they were that if the jury found elec- 
tricity to be the predominant and controlling force in a cyclone or 
tornado, they were to find for the plaintiff. The jury gave a verdict for 
the defendant. It does not follow that the jury thereby determined 
that electricity is not the controlling force of tornadoes, but merely that 
they had no satisfactory evidence that it is such controlling force- 
However, this decision places fire companies in a much more comfort- 
able status than before, regarding cyclone losses. At the same time it 
is likely to give somewhat of an impetus to the special business of tak- 
ing tornado risks. It was a sensible verdict, and the case will be 
considered a leading one for some time.”’ 
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‘*Our West.’? —The Central Law Journal is exercised over the 


standard of the legal profession in the West. In its issue of January - 


4th it has an editorial from which we clip the following : — 


“This movement for the elevation of the standards has been a theme for dis- 
cussion all over the country; but no section so sadly needs its early adoption 
as the West. In the East, the Western lawyer is considered the very embodi- 
ment of ignorance. Upon the old theory that the quality of the bar is a faithful 
index of the ability of the bench, the Eastern bar has become imbued with the 
idea that the Western bench is entitled to little, if any respect. If you assure 
them that there is nothing in it, they only gcream the louder. Every thin- 
brained student is, with the utmost candor, advised to ‘turn his face toward 
the setting sun,’ as the West is the only field where a lack of intellect is profit- 
able. It is very little consolation to us to argue among ourselves that these 
impressions are unfounded; they should stimulate us in our efforts to remove 
the grounds for them. Let the standard be raised. Let us show our Eastern 
brethren that we recognize ability, as kegnly as they. Let us convince them 
that the notions which have become rooted in their minds, should be cast aside, 
and then, and not until then, will the bar and bench of the West be looked.upon 


with that respect, which the framers of the Federal constitution contemplated 
should be entertained.’’ 


Just what ‘‘ respect’’ ‘‘ the framers of the Federal Constitution con- 
templated should be entertained ’’ toward the bench and the bar we 
do not gather from anything which we recollect having read in that 
venerable instrument. We are sincerely sorry that the legal profession 
is in such a backward condition in the West. The general success of 
the Central Law Journal, and especially the success of the Southern 
Law Review in annexing to it the American Law Review, does not 
indicate that that portion of the legal profession who are so unhappy as 
to dwell in the central portion of our country, which our Eastern 
brethren are pleased to term *‘ out West,’’ are so uncultured as not 
to appreciate good legal literature. The fact that one of the best law 
books which has lately been issued from any press (Gould on Waters), 
written by amember of the Boston bar, went to Chicago for a pub- 
lisher, although there are two law publishing houses in Boston, does 
not seem to justify the conclusion that Boston is the hub of the legal 
universe. The fact is, St. Louis or Chicago comes a great deal nearer 
being the hub of the American universe than Boston or New York or 
Philadelphia. Boston is not the hub of anything American. It is the 
most un-American of all American cities. This fact may not be to its 
discredit, but the reverse; but the fact remains that it is not much 
more en rapport with our common country than Montreal is. It is not 
the hub at all; nor do people who live in the center of our great coun- 
try live ‘* out’ of anything except out of an atmosphere of provincial 
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conceit which largely pervades the Eastern portion of it. We repeat: 
Boston is no longer the hub; but we concede that it is a sparkling 
jewel in the felloe of the wheel. 


A Dirrerent Picture. — Our Arctic contemporary, the Montreal 
Legal News, revenges our strictures upon its unhappy country by call- 
ing us ‘* sadly befogged.’’? We could have endured almost anything 
else with complacency. A speech of the Marquis of Lorne is quoted 
in refutation of our observations touching the state of material progress 
in Canada. We must admit that the Marquis of Lorne knows more 
about the matter than we do, having lived longer, traveled more, and 
enjoyed better facilities for observation in that country than we have. 
In order to reinstate ourselves in the good opinion of our Canadian 
neighbors, we hasten to embrace the opportunity of saying that we con- 
cur in all that the Marquis of Lorne says about Canada. We admit 
that *‘ Canada ‘has now 5,000,000.’ We also admit that the area of 
Canada is ‘* vast ;’’ that the fertility of her soil is ‘‘ remarkable ;’’ that 
the healthfulness of her climate is ‘‘ well proved,’’ and that the rapid 
increase of her ‘* white population’’ is ‘* certain.’’ We also admit 
that, in another century, they (thatis in Canada and Australia together) 
‘*must be greatly superior ’’ to Great Britain ‘‘ in men and material of 
wealth.’’ Now, having made all these cordial admissions, does our 
good-hearted friend still wish to hang us? No, he does not; but he 
evidently wants to get us within Canadian jurisdiction for some ulterior 
purpose or other; perhaps it is only to prosecute us for libel. He 
throws out to us the tempting bait of an invitation to the Ice Carnival. 
He says: ‘* We trust our good neighbor of St. Louis will come and see 
for himself, and even if he chooses the week of our winter carnival for 
his visit, we have no doubt that he will have reason to revise his esti- 
mate of us.’”’ Weare afraid to go. The temptation of a toboggan 
ride down Mt. Royal is very great; but we are afraid of those religious 
riots, which take place in that country even in mid-winter. Our natural 
inclinations might draw us into one of them, and we might get hurt. 
And then, — 

Those Canada railroads we can’t abide, 
Each brakeman carries a knife at his side, 


They’d cut our throat, they’d cut it wide, — 
Oh, no, no; we can’t go. 


TRIAL BY Jury — ANOTHER View. — A learned contributor in Cali- 
fornia sends us the following suggestions upon the subject of trial by 
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jury, apropos of Judge Deady’s article on that subject in the May-June 
number of the Review: ‘‘ The constitution adopted in this State in 1879 
provides that, in civil cases, three-fourths of the jury may render a ver- 
dict. A proposition was made in the constitutional convention to adopt 
the same rule in criminal cases, but it was defeated. Without entering 
into a discussion of the many reasons why some change should be made 
in the present system, I will only remark that, in my opinion, the alarm- 
ing increase of mob law is due to the want of confidence of the people 
in the courts to administer the law. While this want of confidence is to 
some extent well founded, the people do not understand that the evil is 
in the jury system, and not with the judges. As the judges and law- 
yers understand wherein the evil exists, is it not their duty to commence 
and continue an agitation of the matter, until the people are able to 
understand it, and will listen to some change? ‘The idea of a unani- 
mous verdict in criminal cases is so strongly associated in the minds of 
the people with personal security, that any proposed change must pre- 
sent something equal to a verdict of twelve men, and must, at the same 
time, secure to the jury the power of deciding the case upon the facts, 
independent of the opinion of the court. In view, therefore, of the 
difficulty of obtaining the assent of the people to some modification of 
the present system, I propose as follows: The creation of a State 
criminal court of five judges. to try the highest class of criminal cases ; 
this court to have co-ordinate jurisdiction in such cases, with the 
courts now having jurisdiction, and the judges to have the power, when 
a case has been tried and submitted, to render a unanimous decision as 
to the guilt or innocence of the party on trial; such decision to be en- 
tered in the minutes. The effect to be given to the decision that seven 
of the jury could render a verdict in accordance with the decision of 
the court; or, if the court found the defendant guilty, then the seven 
could render a verdict of the same offence as the court, or any offence 
of a lower grade, of which he could be convicted under the indictment. 
The jury, however, by a concurrence of the twelve, to have the 
power to render any verdict they choose. If the judges could not 
agree upon a unanimous decision, then the case to go to the jury, as 
under the present system. In order to make my meaning clearer, I will 
illustrate: Suppose a party is tried for murder; the judges unanimously 
render a decision that he is guilty of murder in the first degree, which is 
entered in the minutes; thereupon the case goes to the jury, with 
the instruction that, if seven of them agree to a verdict of murder in 
the first degree, murder in the second degree, or manslaughter (in this 
State these are all the grades of homicide), it becomes the verdict of 
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the jury; but that if the full jury agreed upon a verdict of not guilty, 
such a verdict would be legal. Suppose, again, that the judges ren- 
dered a decision of manslaughter; then seven of the jury agreeing to 
manslaughter would be sufficient ; but the twelve could, notwithstanding 
the decision of the court, render a verdict of murder in the second 
degree, murder in the first degree, or acquittal. You will observe that 
this plan contemplates an experiment to be tested with the courts now 
in existence, trying cases at the same time under the present system ; 
the two systems being in operation at the same time. I believe that the 
system I have proposed would, within a year or two, clearly demonstrate 
that quick and just decisions were so much easier obtained than under 
the present system, that the people would be inclined to extend the in- 
fluence of the court in the decision of questions of fact. You will see 
from what I have written that the benefit to be derived from the system 
I propose, is the substitution of five men trained in the law and the ex- 
amination of evidence, for five who have no such qualifications. To 
what extent it would tend to secure quick and just verdicts can only be 
ascertained by putting it in operation. We may be certain, however, 
that those cases where the ends of justice have been often defeated by 
thestub bornness, ignorance, or knavery of one or two jurors will not 
be so frequent.”’ 


How Appetiate Courts Consutt — Supreme Court or NEBRASKA. 
The statement in the ‘‘ Notes’’ in our August number touching the 
manner in which various appellate courts conduct their consultations 
and do their work, continues to excite interest. We shall be glad to- 
publish further reports on this subject from any of the appellate courts 
or from any members of the profession who may happen to know the 
facts. A subscriber in Nebraska sends us the following account of the 
manner in which the judges of the Supreme Court of that State get 
through the work of preparing their opinions: ‘* The Supreme Court of 
this State convenes at half-past eight o’clock a. m., and remains in 
session until one p. mM. One hour on a side is allowed for argument of 
cases, but where they are of great importance, this time may be, and 
usually is extended. Cases may be submitted on briefs at any time. 
The afternoon of each day is devoted to the examination of causes sub- 
mitted. One judge reads the records and the briefs to the other judges ; 
the authorities are then examined, and usually the case is decided at 
once, although occasionally it is found necessary to lay it aside for fur- 
ther consideration. ‘The records are given a thorough examination, be- 
cause, without a full understanding of the facts, it is impossible to make 


e 
9 
rt 
g 
e 
\- 
e 
0 
) 
f 


108 NOTES. 


a correct decision. ‘The statute allows the original bills of exceptions 
to be used in the Supreme Court, and there is no limitation as to the 
amount involved. The consequence is that the cases taken to the 
Supreme Court are entirely out of proportion to the whole number tried 
in the District Courts. So far, the docket has been kept clear, about 
two volumes of reports being published yearly.’ We are glad to pub- 
lish this statement, which, it may be observed, is substantially in ac- 
cordance with what is said by Chief Justice Maxwell of Nebraska, in 
his article on another page; because we regard it as being highly credit- 
able to the judges of that court. The authority of the reports of that 
will advance in the estimation of the profession, when it once State 
becomes known that the work of the judges is so thoroughly 
done. We had a good deal to say upon this subject in our August 
number, and do not intend to renew the discussion now. We believe, 
however, that we are justified in the belief that where causes are decided 
by all the judges in a general examination and consultation, the opinion 
of the court will, as a rule, be shorter than where it is prepared by a 


single judge under the committee system, and afterwards brought into 
consultation and there approved. 


Revier oF Appreciate Courts. — They are struggling over this ques- 
tion in New York. The New York Court of Appeals has lost control of 
its docket, after several of its best judges have been literally worked to 
death. At one time, we believe, they helped the matter out with a com- 
mission, but the old block has come again. Among the schemes now 
proposed are: 1. A further pecuniary limit as to the amount involved 
in cases which are appealable to that court. The minimum limit is now 
$500. It is proposed by some to advance it to $1,000. This, however, 
it is thought, would help the matter very little; and, besides, no Legis- 
lature is likely to adopt it. 2. A commission. ‘This scheme is justly 
denounced as a mere make-shift. They had a commission in that State 
once, and it is pronounced to have resulted in ‘‘ two absolutely inde- 
pendent courts of last resort, necessarily differing in views, and neither 
bound by the decisions of the other.’’ 3. The enlargement of the court, 
so that all the judges need not sit at once, thus making a substantially 
continuous court, sitting every month in the year, except, perhaps, 
July, August, and September. In order to do this, it would be neces- 
sary to increase the number of judges to eleven or twelve. 4. A new 
court, called the Special Court of Appeals, with a jurisdiction limited 
to probate and criminal cases. Such a court as this exists in Texas. 
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This question is still before the people in Missouri for solution. An 
amendment to the constitution proposed by the last Legislature, will be 
submitted to the people at the election held next November. The sub- 
stance of this scheme is, that itextends the jurisdiction of the St. Louis 
Court of Appeals over fifty-one additional counties, and that it creates 
another court of appeals to be held at Kansas City, having the same 
jurisdiction as that of the present St. Louis Court of Appeals, except 
that its territorial jurisdiction will embrace all that part of the State not 
within the territorial jurisdiction of the St. Louis Court of Appeals. In- 
stead of causes which are within the appellate jurisdiction of the Supreme 
Court going through these courts, as such causes now go through the 
St. Louis Court of Appeals to the Supreme Court, appeals and writs of 
error in such causes will lie directly from the courts of nist prius to the 
Supreme Court. ‘This project has some very good features. It limits 
the work of the Supreme Court to the decision of important causes, and 
causes involving important questions. It will relieve the docket of the 
Supreme Court of probably two-thirds or three-fourths of the causes there 
pending, so that that court will immediately get possession of its work, 
and will, no doubt, keep possession of it. At the same time, it will 
hopelessly swamp the St. Louis Court of Appeals. That court has been, 
for eight years, with three judges, one of them most of the time an in- 
valid, a hard-working court, having disposed of nearly three thousand 
causes upon their merits, or an average of about three hundred and fifty 
ayear. The measure now proposed will load the St. Louis Court of 
Appeals with a docket which will require it to dispose, for a time, 
of at least five hundred cases a year. It will, at the same time, so 
lighten the labors of the Supreme Court, which has five judges, that 
that body will not be required to dispose of more than two hundred cases 
a year. The remedy for this is supposed to be found in that clause of 
the measure which allows the Legislature to diminish the pecuniary 
limit of final jurisdiction of the two appellate courts, to change the ter- 
ritorial jurisdiction of these courts, and, if necessary, to create a third 
appellate court. This, we regard as the very worst feature of the meas- 
ure. It subjects the appellate judiciary of the State to constant legis- 
lative tinkering. Each court will be pestered by politicians, and 
subjected to ‘‘inflooence ;’’ and if the judges are not careful of what 
pertains to their positions the spectacle will present itself of the courts 
having lobbies at the capital when the Legislature isin session. But there 
js really no need for such a measure in Missouri. The number of annual 
appeals to the Supreme Court is now about five hundred, and our infor- 
mation is that that number is slowly diminishing with the decline of liti- 
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gation, which, for some years, has been going on throughout Missouri. 
To dispose of this litigation, the Supreme Court has five judges. Five 
judges at Jefferson City can dispose of five hundred appeals a year as 


easily as three judges in St. Louis can dispose of three hundred and. 


fifty appeals a year. The Supreme Court Commission, composed of 
three members, now at work assisting the Supreme Court, is rendering 
such substantial assistance that the Supreme Court is now only three 
years behind its docket. If the commission is continued until the Su- 
preme Court get possession of its docket, there ought to be an end of 
the difficulty. 

Much as this subject has been agitated, it is singular that our law- 
makers have never thought of devising a flexible system, on a plan 
similar to that which we understand exists in England. We have in 
Missouri, in fact, a larger judicial force than they have in England, 
The judicial force in England numbers, if we are rightly informed, but 
thirty-three judges, not counting the judges of the county courts, 
which are courts of inferior and limited jurisdiction. These thirty-three 
judges embrace all the judges of the High Court of Justice in all its 
divisions; those of the Court of Appeal, the Law Lords, and Lords of 
Appeal. It does not, we believe, embrace the Judicial Committee of 
the Privy Council, whose jurisdiction is confined to appeals from the 
colonies, and which, in respect of its territorial jurisdiction, is not, 
strictly speaking, an English court. Now, England has perhaps ten 
times the population, and a hundred times the volume of business of 
Missouri. Why is it that we must have in Missouri over forty judges 
of superior courts of record, besides over a hundred judges of pro- 
bate, to discharge the duties which are performed by thirty-three judges 
in England? The truth is, a great deal of our judicial force is 
wasted. In some of our circuits the circuit judges have too much to 
do; in others, they do not work half the time. The judge of our 
Criminal Court in St. Louis is worked nearly to death; the judges of 
our Circuit Courts in the same city proceed with their work leisurely, do 
it well, and have complete possession of their dockets. Some of our 
Cireuit Court judges in Missouri are as able lawyers as can be 
found upon either of the appellate benches, or upon the commission. 
Why not, then, in considering schemes for the relief of the Supreme 
Court, devise some scheme which clothes the chief justice with the 
power of detailing judges for certain duties, similar to that which the 
_ Lord Chancellor is understood to exercise in England, and similar to 
that which the judge of the United States Circuit Court exercises over 
the district judges within his circuit? In the Sixth Circuit, for instance, 
the district judge of the Western Michigan District has several times 
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within our knowledge, been detailed to do Circuit Court work in the 
Western District of ‘Tennessee; and on one occasion in the Eighth Cir- 
cuit, where very great interests were pending in the Circuit Court at St. 
Louis, and our district judge was broken down with overwork, Judge 
Caldwell, of the Arkansas District, was brought here by an order of the 
circuit judge, and held a term of the Circuit Court— pushing things 
as things only could be pushed by an able and ready judge, not broken 
down with overwork. Why not, then, instead of creating additional 
courts, and burdening the people with the expense of additional judicial 
machinery, amend the constitution so as to empower the chief justice 
to detail certain of the circuit judges, when necessary, to sit with the 
Supreme Court and assist them in their work? We have, in Missouri, 
a number of circuit judges very competent for this kind of work. 
There is Judge Burckhardt, who has had over twenty-five years’ of ju- 
dicial experience, and who is still fresh and vigorous. There are also 
Judges Thayer, Adams, Thomas, Strother, Givan, Burton, Fox, Gill, 
and others who might be named, all of them entirely competent to ren- 
der such assistance. 

Another point in which our State judicial system is not sufficiently 
flexible, consists in the fact that our appellate judges are never required 
to do circuit duty. This is one of the worst features of our judicial 
system. Most of our appellate judges have never had experience as 
judges at nisi prius. Beyond question, a limited amount of such 
experience would be of benefit to an appellate judge. It would 
be a great improvement of our judicial system if our appellate 
judges could be sent out in rotation to sit with the circuit judges in the 
trial of causes of exceptional importance. This system has always 
been in vogue in the Federal judiciary, and although it may, and no 
doubt does, seem a personal hardship to the justices of the Supreme 
Court of the United States to have to go out each year and try causes 
at circuit, yet it is, without doubt, an advantage to them and to the 
district and circuit judges that they are required to do so. It keeps up 
a personal intercourse between the Supreme Court and the courts of 
nisi prius, and it gives to the justices of the Supreme Court the 
advantages of actual experience in nisi prius work, which is worth all 
the theories in the world. The chief trouble with our judicial system 
is that it is upside down. It is a pyramid endeavoring to stand on its 
apex. The most important work is to be done at nisi prius, —the 
work which, in many cases, saves or ruins the suitor or the accused on 
trial. But the doing of this work is reposed in a single judge, who is 
obliged to rule promptly and proceed with haste, in many cases without 
adequate assistance from the bar, and even without the opportunity of 
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consulting the necessary books. After the single judge, in this unfor- 
tunate situation, has worried through the work of an important trial as 
best he may, an appeal is taken, and he is thereafter put on trial before 
a bench of three or five appellate judges, proceeding leisurely, with a 
law library at their elbows, to discover whether there is not some tech- 
nical flaw in the work which he has turned out — whether he has not 
omitted to dot some judicial i or to cross some judicial ¢; and thus the 
work of the practical man is reviewed and perhaps overturned by the 
bookish theorist. Let us have a system by which the bookish theorist 
shall go out once in a while and try his hand at the practical work, and 
by which the practical man shall, once in a while, come up to the 
eapital and lend the aid of his practical experience and sense to the 
bookish theorists there assembled. 


ResIGNATION oF JupbGE McCrary. —Hon. George W. McCrary, Judge 
of the Eighth Federal Circuit, has resigned his office, his resignation 
to take effect on March 1. At the time of his appointment to the 
office, Judge McCrary was Secretary of War under President Hayes. 
Prior to that time he had served several terms in the House of Repre- 
sentatives of the United States. In that body he rendered impor- 
tant service as chairman of the Committee on Privileges and Elections. 
The times were characterized by the partisan bitterness which had 
grown out of the civil war. The trial of contested elections to seats 
in that body had hitherto been a mere farce. The contestant belong- 
ing to the dominant party was always seated. Mr. McCrary endeavy- 
ored to elevate the proceeding to something like a proceeding in a court 
of justice. With this end in view, he began a systematic study of the 
law relating to contested elections to public offices. The result of 
this study was, the writing of a book on the subject, ‘‘ McCrary on Elec- 
tions.’’ This has proved a very acceptable book to the legal profession, 
and has gone through two editions. The task of filling such an office 
as that of judge of the Circuit Court of the United States must, under 
any circumstances, have been a difficult one to a lawyer who had 
hitherto had no regular judicial experience. The task of succeeding in 
such an office such a lawyer as Judge Dillon was one which might have 
made any man feel diffident. Dillon was what Lord Coleridge would 
call ‘‘a very great lawyer.’’ He greatly loved his profession. He 
seemed to have but one ambition, and that was to deserve the reputation 
of being a learned, an able, and an upright judge. He possessed a re- 
markable grasp of intellect and power of memory. The rapidity with 
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which he gathered up, from an oral statement, the threads of a compli- 
cated case, astonished the members of the bar no less than the great 

amount of work which he turned off at every session of his court. Not 

that he pushed his work in an arbitrary fashion; far from it. He al- 

ways listened, before deciding, with dignity, patience, and kindness. 

He always doubted, as a good judge must; but he doubted quickly. 

His character as a judge is best summed up by saying that he was greatly 

honored and loved by the bar of his circuit. To say that, succeeding 
such a judge, without previous judicial experience, Judge McCrary 
acquitted himself to the satisfaction of the bar of his circuit, is to agcord 
him a very high degree of honor. He was learned, patient, fair-minded, 
and assiduous. So far as we have been able to learn, the news of his 
retirement has been received with a general expression of regret 
throughout his circuit. ‘This feeling is heightened by another feeling, 
and that is that a mistake in the appointment of his successor would be 
a public calamity, —such is the importance of the office. But there is 
really little ground for apprehension on this score. President Arthur 
has, on the whole, made better judicial appointments than any of his 
immediate predecessors. Of course, each of the seven States in the 
circuit has its ‘* favorite son.’’ 

Minnesota confidently expects the appointment of Senator McMillan, 
formerly chief justice of that State. He was a judge of good reputa- 
tion; and experience in political life does not impair a man’s capacities 
or qualities for judicial work. It did not impair those of Marshall, or 
Taney, or McCrary. It rather enlarges one’s horizon of vision, and re- 
moves that technical narrowness which the constant study of a single 
science is apt to produce. 

Missouri has put forward the Hon. David Wagner, formerly and for 
many years a judge of the Supreme Court of this State. He is a jurist 
of marked ability and of a large capacity for work. He was retired 
from the bench in 1876 by the Democratic party, for no other reason 
than that he was not a Democrat. He was chairman of the Missouri 
delegation in the Chicago convention of 1880, and had the honor of cast- 
ing the vote of that delegation three hundred and six times for General 
Grant. Notwithstanding his habitual reserve, Judge Wagner must have 
got acquainted with Mr. Arthur while there; for they sat during the 
eight days of that convention, nearly opposite each other across an aisle. 
During the half hour of applause which interrupted the great speech 
which Mr. Conkling made, nominating General Grant, it was amusing 
to see Judge Wagner try to cheer for the old hero. He evidently 
thought he must do it, for everyone else was doing it; but it really 
seemed like an elephant tryin to laugh. 
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The Bar Association of Arkansas have unanimously recommended the 
Hon. Henry C. Caldwell. Judge Caldwell has been for twenty years 
the judge of the United States District Court for the District of 
Arkansas. When he took his seat on the bench the war had not yet 
ended. His position was a difficult one; for he got out of the saddle as 
colonel of a regiment of Lowa cavalry to assume the office of judge. 
The feeling of the Southern people towards Northern men holding office 
among them was bitter. This feeling, it must be confessed, was justi- 
fied by the misconduct of many of such office-holders, who turned out 
to be mere hungry adventurers, having no other purpose than to despoil 
an alien and helpless people as much as they could, and then get them 
gone to their own section of the country. Judge Caldwell insti- 
tuted and maintained a firm, upright, and vigorous administration of 
justice. He kept his court out of politics. The consequence was 
that, in the general wreck of public character in the South at that 
period, his name remained unsullied. The best proof of this is the 
graceful tribute which is now paid to his character as a judge, by the 
resolutions of the Bur Association of Arkansas, nearly all of whose mem- 
bers are not of his school of politics, recommending his appointment as 
judge of the Eighth Circuit. Judge Caldwell is in the very prime of 
life, being about fifty years of age. He is better fitted to live in a 
sleeping-car and to stand the wear and tear of circuit duty in the vast 
territory which composes the Eighth Circuit, than any man whom we 
know. He may not be as well known to the reading portion of the bar 
as some other of the Federal district judges; because he has been more 
studious to administer justice properly between suitor and suitor, than 
to advance his own reputation by writing opinions for publication. It 
is thought that he has not much chance of the appointment, because it 
is supposed that political considerations will so far enter into the ques- 
tion that no one will be appointed from a Democratic State. Mr. 
Arthur is understood to be a sincere friend of civil service reform; and 
if any one in his position could rise above such low views of duty, he 
probably can. The politics or political surroundings of a candidate 
for the judicial bench ought to have no more to do with his appointment 
than the politics of a suitor ought to have to do with the decision of his 
cause. 

Indeed, it would be a most appropriate proof of the sincerity of the 
President touching this matter of civil service reform, if he should be- 
stow the appointment upon the Hon. Samuel Treat, the United States 
District Judge for the Eastern District of Missouri, who, so far as he has 
any political preference, is understood to be a Democrat. Judge Treat, 
we believe, is the senior district judge in the United States, with the 
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possible exception of Judge Love of the Southern lowa district. He 
was appointed to his present position by President Pierce, we believe in 
1856, towards the close of his administration. His experience as Fed- 
eral judge, therefore, reaches over a term of twenty-eight years. Dur- 
ing a very large portion of this time he has presided in the Circuit Court 
at St. Louis, where the most important questions of commercial and 
maritime law have come under his cognizance. He has always ac- 
quitted himself in such a manner as to enjoy in a high degree the con- 
fidence of the bar and the people of his district. Though somewhat 
above sixty, he is still as wiry and active as a young man, and is quite 
capable of standing the banging of circuit duty. 

The Bar Association of Colorado, at its recent meeting unanimously 
recommended the appointment of Judge Hallett, the judge of the 
United States District Court for the district of Colorado. He cer- 
tainly writes very able opinions. He has been upon the bench now 
nearly eighteen years continuously, having received his first appointment 
as Chief Justice of the Supreme Court of the Territory, April 10th, 1866, 
and having served as such until the admission of the territory as a 
State, when he was appointed to his present position. He dispatches 
business promptly, so that litigants are not delayed in his court; and 
yet he carefully considers every matter brought before him, delivering 
no hasty opinions. He sees every point in a case, however so clumsily 
it may be presented. A man of untiring industry, extensive reading, 
ready memory and quick comprehension, he has all the natural qualifi- 
cations of a judge; while his long service has made him familiar with 
the statutes and rules’of practice, and fitted him especially for the po- 
sition. He is in the prime of life, and bis ambition lies in the way of 
his profession ; so that he is likely never to leave the bench for political 
preferment. He is in easy circumstances, so that no money proposition 
would influence him to abandon the field he has chosen. His well-known 
integrity, and his high appreciation of the honor of a judicial position, 
forbid the thought that he could ever be moved by corrupt influences. 


OsiruaRY OF THE Proression. — The Chicago Legal News furnishes a 
brief sketch of the Hon. John M. Wilson, who recently died in that city, 
at the age of eighty-one. He was a graduate of Bowdoin College anda 
classmate of Ex-President Pierce. He studied law with Edmund 
Parker, of Amherst, New Hampshire ; afterwards graduated from the law 
school at New Haven, Connecticut ; and then practiced law with John A. 
Knowles, of Lowell, Massachusetts. He remained in practice there 
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until 1835, when he came West and practiced until 1841,in Joliet. He 
then came to Chicago, and entered into a partnership with the late 
Norman B. Judd. This firm were attorneys for various railroad com- 
panies. He served as judge of the Court of Common Pleas of Cook 
County from 1853 until 1859, when the title of the court was changed 
to the Superior Court of Chicago. He was designated in the act creat- 
ing this court as its presiding justice, which office he held until 1868, 
At one time he was very wealthy, but lost all his property by untoward 
circumstances. The Legal News pronounces him the *‘ the most learned 
and able judge that ever sat upon the bench in Cook County,’’ and adds; 
‘* There is no man living or dead, to whom the Chicago bar owe so much 
as to the honest, noble man, who has just passed away. He was as 
honest as he was able. No legal technicality could prevent him from 
reaching a case of fraud.”’ 

The Law Journal (London), for December 15th, contains sketches of 
Sir Richard Amphlett and Sir Charles Hall. ‘The point most dwelt upon 
in the judicial career of Baron Amphlett is that, having been trained as 
an equity lawyer, his appointment to the bench in a court exclusively of 
common-law jurisdiction (the equity jurisdiction of the Court of Ex- 
chequer having been previously abolished), placed him in a very trying 
position. ‘‘ For nearly two years, he had to decide and reason as if 
there was no such thing as equity, except when a stray equitable plea 
came before him.’’ But he got through the difficulties of his situation 
with great credit to himself and satisfaction to the bar. ‘* The success 
achieved by the Judicature Acts in their main object was largely due to 
the change made in the personnel of the bench at the time of their com. 
ing intooperation. Sir Richard Amphlett’s public career has for its 
basis the foremost share taken by him in bringing about this result. In 
private life Sir Richard Amphlett was universally beloved and respected 
and on or off the bench was always courteous, kindly, and without affec- 
tation or undue self-assertion — qualities often contributing more largely 
to success in a judge than more brilliant gifts.’’ 

Of Vice-Chancellor Hall, the Law Journal also says: ‘*The same 
high praise in point of personal qualities must be given to the late Sir 
Charles Hall, the circumstances of whose latter days were not unlike 
those of Sir Richard Amphlett. Unless reputation be largely at fault, 
Sir Charles Hall owed his elevation to the bench to the share which he 
tuok in the preparation of the Judicature Act of 1873, which passed into 
jaw a few months before he was made Vice-Chancellor. The sections 
transferring the jurisdictions of the existing courts to the High Court of 
Justice are obviously drawn in the style of a highly skilled conveyancer, 
although the symmetry of the performance was terribly marred by the 
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Judicature Act, of 1875, which made the Supreme Judicature Court a 
misnomer and a shadow. Sir Charles Hall was the greatest convey- 
ancer of his day, and he had a most minute acquaintance with equity 
case-law. These qualities stood him in good stead on the bench, but 
they were not of a kind to make him a great judge. The law has not 
been elucidated by any luminous judgments of his. A detailed acquain- 
tance with case-law is apt to injure the grasp of principle, and the Vice- 
Chancellor’s training was not such as to make him great in dealing with 
the complicated questions of fact which fall to the lot of a chancery 
judge. There is much similarity in the careers of these two men who 
contemporaneously took part in the administration and reform of the 
law at the bar and on the bench, and were hardly divided in their deaths. 
Both did the work which came to their hands conscientiously and well, 
‘and added credit if not lustre to the profession which they adorned.’’ 

Samuel T. Glover died at his residence in St. Louis, January 22, 
1884. At the time of his death he was the most prominent lawyer in 
Missouri. He was born in Mercer County, Kentucky, March 9, 1813. 
He settled in Knox County in the northeast part of Missouri, in 1837, 
and remained there until 1849, when he came to St. Louis, which has 
continued to be his residence until his death. He was for a long time 
the law partner of John C. Richardson, formerly a judge of the Supreme 
Court of Missouri; but for many years preceding his death, his law part- 
ner was John R. Shepley, son of the late Ether Shepley, Chief Justice of 
Maine, and brother of the late Judge Shepley, judge of the First Fed- 
eral Circuit. His character was marked by several very strong traits. 
He was a man of great vigor of intellect, a strong sense of honesty, and 
much generosity of feeling, which he constantly manifested toward the 
younger members of the profession. Atthe same time his progress was 
marred by two serious defects, a hasty temper, which frequently es- 
caped his control, and a habit of stammering, which broke in upon his 
most eloquent efforts. His funeral was attended by the Governor, the 
Attorney-General, several of the judges of the Supreme Court and the 
Supreme Court commission, all the judges in St. Louis, and perhaps 
the largest concourse of the bar that ever assembled in a body to attend 
a funeral in this city. 


A Norasie Sreecu. — Lord Coleridge won golden opinions from all 
sorts of people (except the Canadians) during his recent visit to the 
United States. The speeches which he made at the receptions given 
him by different associations throughout the country would, if collected 
and printed together, make an elegant memorial of one of the pleasant- 
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est events in the history of the American Bar. In all that he said there 
was no repetition; everything was fresh and new. We do not believe 
that, called upon to speak without preparation, as he must have been 
on many occasions, he said one foolish or ill-considered thing. We are 
sure that he said nothing that did not tend to make his listeners better, 
and to give them larger and better views of humanity. It is a very 
great mistake to suppose that, because he was not self-assertive and 
positive in his mode of speech, his speech was that of an ordinary man. 
Lord Coleridge is no ordinary man; he is a very great man, — great in 
the fertility of his ideas; great in his simplicity; great in the loftiness 
of his sentiments. When he sailed from our shores he left behind him 
the universal impression that we had enjoyed the good fortune of being 
visited by a grand old man —a dear old man. His speech at the recep- 
tion of the New York Bar Association at the Academy of Music in‘ 
New York City, on the 11th of October, is one of those speeches which 
keep. No apology is needed for not publishing it immediately.- It is 
good reading now, four months after it was delivered. It will be good 
reading next year, and for many years to come. He was introduced 
in an appropriate speech by the Hon. Elliott F. Shepard, Chairman of 
the Committee of Arrangements, and, after the applause had subsided, 
he responded as follows : — 


‘* May it please Your Honor, Mr. Evarts, Ladies and Gentlemen: — 
Let me begin by thanking you as heartily as it is in my power to do for 
the grand and brilliant reception which you have been pleased to give 
me to-night. Let me thank the chief judge of New York, and let me 
thank Mr. Evarts also, for the addresses to which we have just listened, 
and I wish indeed that it were in my power to answer these admirable 
addresses — admirable except in the parts that relate to myself — to 
which we have just had the privilege of listening. But indeed I have 
felt, ever since I set foot on this great continent, and wherever I have 
spoken, that it would be far better if I bad stayed away, if I had kept 
what has been called the natural silence of old age, and if I had left to 
younger and abler men the duty of filling a post and discharging a func- 
tion to which, in all honor and honesty, I assure you, I feel myself 
totally unequal. I know well enough that oftentimes a tone of self- 
depreciation is but a subtle sort of personal vanity, but it is, neverthe- 
less, right and fit for the sake of my great and dear country that you 
should distinctly and definitely understand that I have not and cannot 
have any pretense whatever to answer for her intellect, her scholarship, 
her oratory, or her law. [Applause.] ‘They know this in England well 
enough, and they are not unwilling from time to time, in case I should 
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forget it, to remind me of it. [Laughter.] But you might, perhaps, 
not know so well as they know in England that the chance holding of 
legal office does not make a man fit to answer for England anywhere, 
still less in an assembly so great and magnificent, a company so distin- 
guished as I now see before me. Besides, your papers will probably 
have informed you that I am not the only Englishman of distinction — 
if, indeed, I may call my office a claim to distinction — I am not the 
only Englishman who has been for the last two weeks experiencing the 
generous hospitality of this great country; I do not know whether they 
are in this house, but I believe I am speaking in the presence of several 
of my own countrymen besides the American audience that is assembled. 
I believe that there is somewhere here (though my eyes are not good 
enough to see him) a noble friend of mine, to whom the House of Lords 
in England always listens with interest and respect; he ought to be 
here, because it was his doing chiefly that brought me here. There 
ought also to be here a right honorable and learned friend of mine, the 
judge of probate, a great judge and most distinguished lawyer, and the 
real and fitting representative of the law of England. There are also 
some queen’s counsel here, some eminent men who would discharge far 
better than I can the duty and functions which I am now called upon to 
fullfil. 

‘* You will understand, therefore, that I speak as a lawyer, subjeet, as 
are all other lawyers, to be reversed. [Laughter.] And I speak as a 
man in the position of a politician who holds, perhaps, in his own coun- 
try a somewhat isolated position. Iam one of those who never have 
shrunk, and do not. now shrink from calling themselves Radicals. . 
[Applause.] I am one who, although I admire heartily Mr. Gladstone, 
and support him to the best of my ability, yet find myself more com- 
monly in agreement in political matters with Mr. Bright than with any 
other living politician. [Great applause.] What I say, therefore, re- 
member that I say for myself only ; I speak for no one else, I represent 
no one else. No one else is bound by what I say nor responsible for my 
opinion. If I speak at all, it is only because, in such a presence as this, 
not to speak would seem churlish and ungracious ; and if I do speak I 
must needs try to say what I think to be true. And, ladies and gentle- 
men — I do address the ladies because I presume from their being here 
they have some interest in an old lawyer — ladies and gentlemen, I have 
been somewhere about two months in your great country, and I have 
striven, not always I feel with complete success, to master the various 
systems of your jurisprudence. With the distinction between your 
State courts and your Federal courts, I was, of course, by education 
long ago familiar, but as far as I can make out there are to a foreigner 
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apparently conflicting, and to a foreigner apparently intricate jurisdic. 
tions, which I am perfectly satisfied, with all the will in the world, I 
have not been able adequately tocomprehend. [Laughter.] To speak 
broadly and in a general way, not forgetting that I stand in a State 
where there is a code, and that there are States — at any rate there is 
one State — which walks in the light of Chitty, and by the mild wisdom 
of Stephens, not forgetting this at all, I still say, speaking generally, 
that your law is our law, but ours with certain differences in it. You 
have had great opportunities which have not been open to us; the vari- 
ous forms of procedure in your States are absolutely independent in 
many respects one of another; the international or quasi-international 
questions which in forms convenient or inconvenient are constantly 
arising for solution, have given you opportunities of which you have 
not been slow to avail, broadening and widening and liberalizing your 
jurisprudence. I would rather express my opinion of American law 
and American lawyers in the words of a very distinguished friend of 
mine, the present Master of the Rolls, who wrote me a letter just be- 
fore leaving, and from which, with your permission, I will read a single 
sentence: ‘* My opinion,’’ he says, *“‘ of American lawyers and Ameri- 
can law is this, that they have the talent for it of their English ances- 
tors; that they began with the possession of the experience of those 
ancestors, and their immense and various business has often given them 
the best opportunities of applying the principles of law to it. I hold 
their decisions in the highest possible respect, and I hope they feel the 
same for ours, just exceptions on both sides always being excepted.”’ 
Now with that judgment of the Master of the Rolls I may respectfully 
say I entirely concur. 

It seems to me that there are one or two other differences which upon 
clear, good, and entirely uncontradicted evidence, exist between our 
system and yours. I am told with one voice that our courts in England 
go faster than your courts in America, and I cannot say with what pleas- 
ure an old, narrow-minded insular received the intelligence that in any- 
thing — even in a law-suit — the old country went faster than the new. 
[Laughter.] I am told also, and it seems to be the fact, that the judges 
in England take the liberty of assuming more the direction of affairs in 
eases which are tried before them, whether with or without jury, than 
the practice of some of your States, and the actual statutes in others 
permit to the judges in this country. Itis not for me to express an 
opinion as to whether you are right or wrong. From our point of view 
and in our circumstances, I cannot help thinking we are right; but, 
nevertheless, I am not so presumptious as to deny that it is very likely 
that from your point of view, and in your very different circumstances, 
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you may be right, too, because where the circumstances differ the con- 
clusions will naturally not be the same. One thing seems to me clear, 
that in England, with our fewer judges, we dispose, and dispose with- 
out arrears, of a very sufficient and satisfactory number of cases ; and 
in this country, upon the whole, and in many States, and certainly as I 
understand in the courts of the Union, there is a very considerable 
arrear at the present time. 

You are probably aware that we in England have been engaged for the 
last ten years, beginning in 1873 when, as attorney-general, I was re- 
sponsible for passing the Judicature Act through the House of Com- 
mons, in endeavoring to cheapen, and simplify, and expedite our 
procedure upon the lines of those salutary statutes which the wisdom of 
Parliament enacted about thirty years ago, in 1852-54. 

At this moment a committee, of which I have the honor to be chair- 
man, having reported in favor of certain amendments, the judges have 
made large alterations in our rules of procedure, which I hope may be 
beneficial, but which I am not wise enough to undertake to say will be 
beneficial; for no man can hope to tell without practical experience 
what will be the real operation of a new code of procedure. 

But it was high time that something was done to expedite, and amend, 
and simplify the common law, which deserves all the praise which your 
chief judge and Mr. Evarts have lavished upon it, and which some 
thirty years ago was in serious danger. It has become associated in 
the minds of many men with narrow technicality and substantial injus- 
tice. That was not the fault of the common law, but it was the fault, 
if fault it were, of the system of pleading which, looked at practically, 
was a small part of the common law, but very powerful men had con- 
tinued to make it appear that it was almost the whole of it — that the 
science of statement.was far more important than the substance of the 
right, and that rights of litigants themselves were comparatively unim- 
portant, unless they illustrated some obscure, interesting, and subtle 
point of the science of stating those rights. 

Now I prefer to confirm what I am telling you by authority much 
greater than my own, because it might be said, and said with truth, that 
I was merely condemning asystem which I possibly disliked, because I 
never was very proficient in it. I well recollect to have heard Sir 
William Erle, who was a great lawyer, who was chief judge of the Com- 
mon Pleas, and whose name may be known to many of you on this 
side of the Atlantic, relate a remarkable conversation that took place 

between a learned baron, a famous man of those days, himself, and a 
third person, very distinguished in his day, but little remembered in the 
present — Charles Austin, a man of singular gifts of mind who devoted 
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himself chiefly to making a fortune, and whose reputation, immense 
with his contemporaries, is chiefly known to posterity by a striking 
sketch of him given in his autobiography. 

‘* These three men were in a London club, and the baron said that he 
had joined in the building of sixteen volumes of Meeson & Welsby, 
and that that was a very great thing for any man to do. Sir William 
Erle, with more candor than courtesy, replied that it was a fortunate 
thing there had not been a seventeenth volume of Meeson & Welsby, 
forif there had the common law would disappear from creation amidst 
the universal jeers and hisses of mankind, and Charles Austin fol- 
lowed up this observation of Sir William Erle in this way; he said: ‘] 
have heard you say that before, baron, and suppose there is something 
in it, but now in candor, in the palace of truth, do you think that the 
world, or that England itself, would have been the least worse off 


if every case in every volume of Meeson & Welsby had been decided 
the other way?’’ 


‘** Now, you must not pursue a story, you know, beyond its legitimate 
conclusion, and what exactly it was that the learned baron answered, I 
am really unable to say, but it is a comfort to think that those subtle- 
ties, if there was any merit in them, have not entirely been banished 
from the earth, and Iam told that there is a State in this progressive 
Union in which they are, at this moment, as alive as ever, and I 
venture upon this subject to make you a practical suggestion. 

‘* You have lately procured, may I say most wisely, a great, Na- 
tional Park, into which the beauties and glories of nature and the 
strange and eccentric forms, which natural objects sometimes assume, 
may be preserved forever for the instruction and delight of the citizens 
of this great republic. Could it not be arranged, that with the sanction 
of the State, some corner in that one State should be preserved as a kind 
of pleading park, in which the glories of the negative pregnant, absque 
hoe, replication de injuria, rebutter and sur-rebutter, and all the other 
weird and fanciful creations of the pleader’s brain might be preserved 
for future ages to gratify the respectful curiosity of your descend- 
ants, and that our good old English judges, if ever they revisit the 
glimpses of the moon, might have some place where their weary souls 
might rest —some place where they might still find the form preferred 
to the substance, the statement to the thing stated. I cannot help 
thinking that that would be a matter worthy of the liberality, of the 
genius, and conservative instincts of the great American public. But 
it is really, to speak seriously, a great pleasure for me to find that slowly, 

and if I may say so, with wise hesitancy, you are gradually admitting 
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into your system those changes which we have lately made, as and when 
they satisfy the needs, the temper, and the genius of your people. 

‘Ladies and gentlemen, it is, of course, chiefly as an English lawyer 
that I have come to this country. I have been brought here by a dear 
and kind friend who has treated me since I have been here like a brother, 
and who has laid me under a debt of gratitude which if I live to be a 
hundred I shall never be able to repay. [Applause.] Ihave gone 
through this country and I have been received by association after as- 
sociation ina manner which has beggared my poor powers of expression 
adequately to give thanks for ; and it is delightful to find, as we familiarly 
quote your great men, Kent, Story, Parsons, Duer, Phillips, and Green- 
leaf —I do not pretend to make the list exhaustive — so you on your 
side are familiar not only with our great men, with Sir William Black- 
stone, and with Lord Hale, and with Lord Coke, but with our mod- 
ern men, with Lindley, with Pollock, with Benjamin, the common 
honor of both bars, of England and of America. [Applause.] But it 
is not only, itis not, perhaps, chiefly as a lawyer that your country has 
an interest in me, and if I have not already quite wearied you out 
[applause] I should like to say a word upon these more general topics. 

‘* The first question which has almost always been put to me by my 
kind American friends when I come to a new place is, whether I am not 
amazingly struck with the vast size of the country. Now, at the risk 
of offending my kind friends here, I must repeat what I have said else- 
where, that it is not the vast size of this country which particularly im- 
presses me. Indeed, if size is to be considered at all in matters of this 
sort, I should say that smallness rather than bigness is the thing to be 
insisted upon where the results are great. Men are in human affairs the 
great factors of result; and men are great, not in proportion to the 
largeness, but in proportion tothe smallness of their natural advantages 
Size appears to me to be acommonplace incident in the history of a na- 
tion. Athens, Rome, Holland, England, all of these are places. and 
’ powers which have affected the destinies of mankind, but every one of 
them began from very small beginnings, and every one of them has ° 
but a little bit of earth’s surface to stand upon. Nay, one of them 
had to conquer for herself from the earth’s surface something upon 
which to put her foot. [Applause. ] 

‘**T don’t know whether Mr. Cobden ever did say — but if he did I can- 
not agree with him — that the St. Lawrence and the Mississippi and the 
Amazon were better worth knowing about than the Tiber or the 
Orontes or the Illysus, because they pour into the sea I don’t know how 
many hundreds of thousands or how many millions, of imperial gallons 
very hour, more than the smaller rivers. I don’t know that he ever did 
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say it, but if he did, with all respect for so great a man,I venture to 
think, he said a very foolish thing. I am quite sure that my noble friend, 
Lord Sherbrook, did once say that the battle of Marathon was not worth 
knowing about or thinking about, because the slaughter there hardly 
reached the proportions of what he called a ‘‘ respectable railway acci- 
dent.’’ But if the battle of Marathon stayed the tide of the Persian 
war, and rolled back the waves of barbarian invasion; if the battle of 
Marathon preserved for us, for you ladies and gentlemen, and for me, 
the art, the poetry, the philosophy, the history, the oratory, the intellect, 
the freedom of the Greek nation, I say that it was far more worth know- 
ing about than all the fearful slaughters (which rise to the proportion 
of far more than a hundred railway accidents), of Genghis Khan, 
Atilla, Julius Ceesar, the first Napoleon, four of the greatest slaughter- 
ers and butchers that a merciful God ever suffered to sweep over and 
devastate His earth. [Applause.] 

‘* Then after all let me say about this matter of size — you did not 
not make it. [Laughter.] You were as large when the wild 
Indian roamed your woods, fished your rivers, hunted your prairies; 
you were as large when that strange and mysterious people who 
were before the Indian, ruled over this land, with a civilization which 
has left just as remarkable evidences from Lake Superior 
down to North Carolina; you were as great and as large before that, 
when your huge lakes glittered in the sun or rushed in the wind, with 
nothing but an occasional mammoth or bison to look upon the glory of 
their suength. For my part, asI said before, it is not the size of a 
nation, but it is the products of a nation that are to be looked at when 
you consider whether a nation is admirable or not. When you come to 
size, Russia, I believe is bigger than youare. Africa is bigger than 
you are. I speak under correction, but I have some considerable doubt 
whether the British North American possessions are any smaller. Now, 
ladies and gentlemen, it is the same about your population. Your 
population is vast, but where does it comefrom? You are at present — 
I know there is emigration to Australia, New Zealand, and elsewhere — 
but substantially speaking, and broadly, you are the receptacle of the 
emigration of the world. You, and not I, are the best judge how far 
this enormous emigration is an unmixed good. You, and not 1, are 
the best judge how far the administration of your towns, how far 
the integrity of your political system is or is not favorably affected 
by this enormous emigration which goes on, and which seems to 
be likely to go on for years to come. Let me say, in conclusion 
upon this matter, that it is not size, it is not force, it is not 
strength, which constitutes true greatness; but when men rise against 
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oppression ; when good, honest, simple, God-fearing citizens go to war, 
plunge into fierce battle sooner than suffer the disruption of their coun- 
try; when they fight their battles, not, as revilers say, with mercenary 
armies, but with their own best blood, and with their children’s blood, 
and their children’s children’s blood; when they say that what is good 
for themselves is good for others, too; that so far as their power and 
their dominion exist, every man, whatever be his race, whatever be his 
origin, whatever his color, shall be as free as they are free themselves 
[applause] ; when they say that there shall throughout the length and 
breadth of their country be no trafficin human flesh; nay, further, when 
they try to do justice to every man, when they endeavor to be high- 
minded and magnanimous toward them; nay, further, when they are 
not afraid and ashamed to confess and to atone for mistakes and 
errors ; — then I say that such men, and the nation that such men make, 
are truly, nobly, indisputably great. [Applause.] Forgive a friend, 
ladies and gentlemen, who tells you that it is not because you are strong, 
it is not because you are large, it is not because you are energetic, but 
it is because you have shown that you have the making in you of true 
greatness, that he admires and respects you. Greatness is cheap at any 
price; you have paid a price for it that probably no other nation ever 
paid, but believe me, you have got what is worth it! 

‘* Now, let me be equally frank about your wealth. Those despise 
riches who despair of them, says Lord Bacon. ‘Aude, hospes,’’ says 
Virgil on the one hand, ‘*‘ contemnere opes et te quoque dignum finge 
deo’? —grand words, indeed! And of which Dryden says: ‘*I con- 
temn the world when I think of them, and myself when I translate 
them;’’ but there is no necessary contradiction between these two 
great men; because if you look at the passage from Lord Bacon, which 
I have quoted, you see that he speaks of the use of riches as a thing to 
be respected, whereas of riches themselves he speaks with scorn enough 
to satisfy Diogenes. It is not your colossal fortunes that have inter- 
ested me. I can see them at home. What I do admire, what I long 
to see and never shall see in my own dear England, is what may be 
called your upper, lower, and middle classes. It has been a great 
delight to me to go through various States and various places in the 
Union. I have been brought across a number of men, highly educated 
men, men who would do credit to any country in the world! Men who 
have opened their hearts to me, and whom I would willingly take to my 
heart, if they would let me; and the only regret connected with my 
visit to America is that I may never see them again. I have seen hun- 
dreds, thousands, and perhaps tens of thousands of comfortable, solid 
houses, more or less large, livedin and occupied by the owners of them ; 
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and the possession of them, as I understand, is pretty general. 


T am 
told — of course there are such things as losses — but I am told that 


your intelligent farmers own their farms, your cultivated and educated 
gentlemen own their houses, your artisans and poor people own their 
cottages. They are their own homes, and they are precious to them, 
If they improve them, they improve them’for themselves. 
ture language, they ** plant a vineyard,’’ they or their children eat the 


If, in Serip- 
fruits thereof. What a state of satisfaction and content this produces 

in times of peace! What an irresistible force it would give you, nay, I 
say did give you, when war broke out! 

‘* Ladies and gentlemen, let me say that although I see clearly, as I 
think, and feel deeply, as I am sure, the excellences of the American 
system, it must not be supposed for a moment that I am neither blind 
to nor ungrateful for the many excellences of the system of my own 
country. Each country is ina certain sense the complement of the 
other. Each has its own way of going on. Imitation, in my humble 
judgment, would be a very great mistake in either. There is plenty of 
room in the world for both of us, and the closer we are bound together 
and the better friends we are, the better for both of us, and the more 
room in the world there will be. It is no rhetorical exaggeration, it is 
simple truth, to say that joined together as allies, as friends, as com- 
rades, England and America are absolutely irresistible in the world. 
[Applause.] I most earnestly hope that the present happy state of 
feeling between us may long continue. Believe me, there is not in the 
mind of any honest Englishman a trace of jealousy, a shade of grudging 
when he thinks of the magnificence of your future and your present 
grand development. I hope with all my heart that no unscrupulous 
statesman, that no malignant writer on either side of the water, will ever 
be able to break or impair this sacred friendship. I am not foolish 
enough to think that anything that I have said or done couldin any way 
increase it. All I hope is that no word, no act of mine, has in any 
degree tended to make it less. 

‘* Now there is but one word, which I am loth to say. This is the last 
time that I shall ever stand here, or ever see this audience. I thank 
you from my heart. I have kept a distinguished New York audience 
listening to my rude words too long. I say now from the bottom of my 
heart, farewell.’ [Loud and long continued applause. | 


New Ventures. — Several numbers of the West Coast Reporter have 
appeared. It got a very good start by purchasing the subscription list 
and good will of the Pacific Coast Law Journal. This last publication 
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published its own obituary on the 29th of December, having prepared 
the following inscription to go upon its tombstone : — 


‘The Pacific Coast Law Journal, 
Born February 23d, 1878. 
Died December 29th, 1883. 

tat 5 years and 10 months.”’ 


We trust that the West Coast Reporter will enjoy a longer, if not a 
more useful career. The numbers which have come to us look very 
well, indeed. The case reporting is well done; the book reviews are 
candid and judicious; and, being so, they are of much value to the 
profession. Professor Pomeroy starts out in the first number with his 
monograph on ‘‘ Riparian Rights — the West Coast Doctrine,’’ which is 
to run through twelve numbers. He is printing it in installments of six 
pagesineach number. We cannot but believe that this is amistake. A 
monograph of, say seventy-five pages, scattered through twelve separate 
pamphlets, or printed in twelve different places in a bound volume is, to 
say the least, presented in an inconvenient form for search or reference. 
It would have been much more satisfactory, we apprehend, to the 
readers of the West Coast Reporter, if this valuable monograph had been 
published in a single number. The West Coast Reporter is an octavo of 
the size of the Amertcan Law Review. It is printed on good firm 
paper, with good clear type, and is, on the whole, creditable both to its 
editors and publishers. It deserves the patronage of the legal pro- 
fession, not only on the West coast, but throughout the country gen- 
erally. 

In this connection it is in order to say that the first five numbers of 
the Pacific Reporter have also come to hand. This publication is, on 
the whole, the most remarkable venture of the season. It is not issued 
by a publishing house located in the Pacific States or Territories, but it 
is published at St. Paul, Minnesota, by the West Publishing Company, 
who also publish the Federal Reporter, the Supreme Court Reporter, and 
the Northwestern Reporter. These gentlemen propose to do the reporting 
of the case law of the entire Pacific and Rocky Mountain States and Ter- 
ritories, and also Kansas,— twelve States and Territories in all,— at the 
remarkably low price of $5 per annum. It is to be issued in parts vary- 
ing in size from sixteen to one hundred and ninety-two pages, accord- 
ance to the number of opinions received for publication subsequent to 
the last issue. Each volume is to consist of nine hundred and twenty- 
eight pages, to which are added a complete digest and table of cases re- 
ported. The publication is expected to make, at present, about four 
volumes a year; but the volumes will be issued at irregular intervals, 
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whenever the several numbers form the full quota of pages, without re. 
gard to any fixed period of time. For this insignificant sum, they 
undertake to furnish not less than two thousand reported decisions, em- 
braced in more than four thousand pages of closely printed matter, 
They have so far made good their promise as to issue the entire first 
volume, except the index and table of cases, during the month of Janu- 
ary. The amount of matter thus furnished is nine hundred and twelve 
pages, of the size of the Federal Reporter. The opinions thus given are 
printed from certified copies of the reports of the Supreme Courts of the 
States and Territories furnished by the clerks of such courts. Itis per- 
ceived that this publication differs from the West Coast Reporter in 
these particulars: It publishes only the decisions of the Supreme Courts 
of the twelve States and Territories. It does not publish any of the de- 
cisions of the United States Circuit and District Courts within the States 
included in this vast territory. They are all published in the Federal 
Reporter. The West Coast Reporter, however, undertakes to publish all 
the decisions of all courts within the same Territory (except Kansas). 
The Pacific Reporter is a case reporter merely ; the West Coast Reporter 
contains leading articles, book reviews, and miscellaneous notes. The 
Pacific Reporter is published at $5 a year; the West Coast Reporter at 
$10 a year. It appears from the foregoing, that these two publications 
must necessarily be in a position of sharp rivalry, and the outcome of 
the two ventures will be watched with interest. Two things are certain: 
1. Both cannot pay expenses in the same territory. 2. The Pacific 
Reporter cannot pay expenses at all at $5 a year, and never can. Un- 
doubtedly it will go on at that rate during the present year, but it is al- 
most inevitable that its annual subscription price will be doubled at the 
commencement of the second year. We base this conclusion upon the 
view that no publishing house is going to engage in case reporting for 
lawyers on terms that must neccessarily involve a steady loss of money. 
Meantime, it is going forward in a very creditable shape, indeed. It is 
printed with good clear type, on paper which, though thin, is well cal- 
lendered and firm. As long as it is published at $5 a year, no lawyerin 
the country can be blamed for accepting the generous invitation of the 
West Publishing Company to subscribe for it, and help them lose money. 


Tue Cryciynatr Bar Association. — This body held its meeting on 
January 15th, and from the report in the Cincinnati Law Bulletin, we 
judge it is to be in a prosperous condition. The report of the treasurer 
showed that the expenses of annual banquet amounting to $600 had 
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been paid, and that there was a balance of nearly $650 in the treasury. 
We are moved to say that we believe that the St. Louis Bar Association, 
which has long been in a languishing condition, might revive itself 
somewhat by expending its surplus funds in an annual dinner. The 
best way to keep up interest in such a body is to get its members 
together once in a while around a good table. 


Hair on THE Enp or a Man’s Nose. — Will some of our learned 
readers give us their views as to the value of a table of cases in a law 
treatise? Is such a table ever referred to? Is it nota mere waste of 
labor, paper, and printer’s ink? Would not a book be of more value if 
the space allotted to the table of cases were filled up with almost any- 
thing else? Is not a table of cases in a law treatise of about the same 
utility as the hair on the end of aman’snose? Abbott’s Trial Evidence, 
a very successful work, has no table of cases. Has any purchaser of 
that work ever grumbled because of the omission? 


Exemption Laws. — Gen. Hamilton, of Quincy, read a paper on this 
subject before the Illinois State Bar Association, which contains a good 
many good things, and winds up with the following conclusion, in which 
we heartily concur: — 


“ Under the looseness of our collection laws and the delays incident to their 
enforcement, the worthlessness of officers whose duty it is to execute the pro- 
cesses of the courts, and the prodigality of our exemption laws, we are fast 
becoming a nation of bankrupts, a nation of frauds and dishonest debtors. 
Men are fast reaching that point when they scruple not to break their word for 
the payment of a debt, when to avoid a note is honorable, and the oftener one 
can fail and beat his creditors, the more shrewd he is regarded. Nothing, I 
take it, has contributed more to this result, than the bountiful exemption of 
laws; and as they now stand and are executed, I regard them as a fraud upon 
truth, honesty and justice, and a fraud in law.” 


Right here let me say to our Canadian brethren, whose feelings we 
hurt by drawing a strong picture of their unhappy country, that if they 
will compose their temper to a point where commerce and diplomacy 
are possible, we have several things in the United States, particularly in 
Missouri, which we would gladly deliver to them in exchange for almost 
any uncomfortable or undesirable thing which they have in Canada. 
They may have our train robbers, our exemption laws, our skating 
rink and our system of making judges by party caucuses. In exchange 
for these commodities, we could endure almost anything which Canada 
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might well part with: its vice-regal court, its few hereditary titles, its 
unfinished trans-continental railway, — anything; we are ready fora 
trade, and will not be nice as to the commodity which we get in 
exchange. 


InstituTE OF InreRNATIONAL Law. — This body held its tenth annual 
session at Munich on the 4th, 5th, 6th, 7th and 8th of September last. 
Sir Robert Phillimore, President of the English Court of Probate, 
Divorce and Admiralty, and MM. Norsa and Albéric Rolin were 
elected members. The following gentlemen were elected associate 
members: Hon. John F. Dillon, of New York; M. Harburger, Privat 
Docent at Munich; M. Kasparek, Professor at Cracow; and the Rt. 
Hon. Sir James Hannen, one of the judges of the English High Court 
of Justice. The officers were: M. Von Holtzendorff, President, M M. 
Arntz and Westlake, Vice-Presidents, and M. Rivier, Secretary- 
General. The report of the Secretary-General, required by the. consti- 
tution of the society, consisted of a most interesting résumé of the 
work of the body during the ten years which have elapsed since its first 
organization. We publish a translation of this elsewhere, and commend to 
the attention of our readers the example of this learned and highly honor- 
able body of men, who are devoting their energies, with disinterested 
zeal, to the solution of international difficulties and to the promotion of 
the common welfare of mankind. 


Fittuy Court-Hovses. —The Montreal Legal News draws attention 
to the disgraceful condition of the court-house in that city. It says 
that it is *‘as remote from what health and convenience require as can 
possibly be conceived.’’ The principal trouble with it, however, seems 
to be bad ventilation. If Montrealis tired of her court-house, she can 
have ours. We have one in St. Louis that we would willingly swap for 
almost any other that we know of. Its stone floors reek with filth like a 
hog-pen. Maultitudes of filthy tramps sleep in its corridors and under 
its porticos from early spring till late autumn. We have counted as 
many as thirty at one time around and behind the pillars facing on 
Fourth Street. The police commissioners claim that they have no juris- 
diction to abate it. Overworked judges going from their chambers at 
night, stumble over these drunken tramps snoring in the hallways. 
The police of the court-house building in St. Louis is in the hands of 
the city government. It condition as regards cleanliness would be a 


standing municipal disgrace, if anything could disgrace as filthy a city 
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as St. Louis. The court-house watch should have the aid of a fireman’s 
hose, for the double work of clearing out the tramps and washing out 
the filth. 


JupGes In Gowns. — Our able contemporary, the Albany Law Jour- 
nal, keeps up the battle in favor of putting the judges into gowns. 
He does us the honor to quote our former observations upon the sub- 
ject, and to express exactly the opposite conclusion from that at which 
we arrived. It is that such men as Boss Kelly would not look upon 
judges with such familiarity and contemptif they were robed in gowns. — 
At the time when we wrote upon the subject in our last number, we re- 
garded the proposal as something in the nature of a joke; but it seems 
that it has been taken up by the New York Bar Association at its re- 
cent meeting, in real earnest, and that that body passed a resolution 
requesting the members of the New York Court of Appeals, to consider 
favorably the propriety of robing themselves in gowns of silk while per- 
forming their judicial functions. David Dudley Field, on the 15th of 
January, presented this resolution to the court. In so doing he 
said: — 

“A badge of office has been worn by judges the world over. A custom so 
general must have a foundation in reason. It is possible, no doubt, for a rude 
sort of justice to be dispensed without ceremony or sign of office. We can 
imagine judges at one end of a table and lawyers at the other, all sitting and 
covered, debating the cases across the table, while a promiscuous crowd of visi- 
tors surges through the room, and it might happen for a while that the guilty 
would be punished, the innocent released, and the spoiler deprived of his 
spoil; but we think the scene must end in general confusion and contempt. 
The simplest rule of ceremony requires judges, counsel, and audiences to be 
uncovered, the judges to sit apart on raised seats, and the counsel to stand 
while addressing the court or examining witnesses. To this has been lately 
added that the court and the bar exchange salutations as the judges take their 
places. Should there be anything more? The answer depends upon a consid- 
eration of what would be the most becoming in the dress, language and de- 
meanor of those who participate in the administration of justice. We think 
that some insignia of office would befit the high judicial functions which you 
exercise, and that none can be found so appropriate as the robe, so unostenta- 
tious, and so conformable to the usage of our forefathers. The robe has been 
worn by judges from the immemorial. * * * The judges of the Supreme 
Court of the United States have neverentered the chamber where their august 
functions are performed, without wearing theif robes of office. Marshall, 
Story, and Nelson wore them. The garb is no more a badge of monarchial than 
of republican office. Indeed, insignia of office more befits a republican than a 
monarchial country, for while in the latter they represent the majesty of the 
throne, in the former they represent the majesty of the people. These insignia 
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tend to inspire respect and to gratify sentiment and it is sentiment afterall, which 
sways the world. * * * Ifourhighest court of justice is ever to have any insignia 
of office, there can be, as I have said, none better than the robe; none simpler or 
more graceful andconvenient. It is the easiest to put on and the easiest to lay 
aside; it requires no other change of dress; itis simpler than the uniform which 
officers of the army and navy wear; simpler than the costume which society 
exacts On many occasions.’’ The court took the matter under consideration. 


We are reminded by this of an anecdote of Mr. Buchanan, while rep- 
resenting this country as minister at the Court of St. James. Mr. Marcy, 
then Secretary of State, himself formerly a justice of the Supreme Court 
of New York, had issued a circular to our representatives abroad for- 
bidding them to wear at court receptions any other dress than a plain 
suit of black, such as became our republican simplicity. Mr. 
Buchanan was warned by the Lord Chamberlain that he would not be 
received in that costume, and, at the same time, that an invitation of 
her Majesty was considered equivalant toa command. Mr. Buchanan 
must have felt himself in the delemma of the Scottish chieftain,— 


‘There is nor flying hence, nor tarrying here.” 


He could not obey both the Queen and Mr. Marcy. If he wentin no 
other dress than the conventional swallowtail, he should not only offend 
her Majesty, but it would be impossible to distinguish him by his dress 
from the lackeys and caterers in attendance. The inventive genius of 
Mr. Buchanan was equal to the emergency. He dressed himself in the 
conventional swallowtail, but underneath it he belted on a sword. The 
lackeys, of course, were not allowed to wear swords, and so it consti- 
tuted a mark of distinction. The young queen received him in her 
most gracious way, but without being able to repress a broad smile. 
After that he was a decided court favorite, as a well-bred and well- 
behaved bachelor deserved to be. 

The subject of gowns for judges and barristers assumes a new com- 
plication in view of the extension of woman’s rights, and the admission 
of women to the bar. How would one of the fair sex look enrobed in 
a barrister’s gown, and her pretty head gear buried undera wig? This 
subject, it seems, recently agitated the Court of Appeals at Turin. Miss 
Lydia Poet, having obtained the degree of Doctor of Law, applied for 
admission to the roll of advocates, and was refused by the learned court 
for the following, among other reasons: — ‘‘ The Italian law has made 
no disposition expressly consenting to the exercise of the profession of 
advocate by women, and it has always regarded that profession as exclu- 
sively pertaining to men. The admission of women would be extraor- 
dinary and contrary to custom, and is besides expressly forbidden by 
an article of common law (article quoted). It would be an unpleasing 
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sight to see a woman pleading amid the tumult of a public court, and 
sometimes obliged to treat ex professo questions that common decency 
forbids even men to discuss in the presence of honest women. The 
sight of the toga worn over the strange and whimsical dress which 
fashion often imposes upon women would imperil the gravity of the 
judges. Every time the balance of justice leaned to the side of a pris- 
oner defended by a pretty female advocate, the judges would be exposed 
to suspicion and calumny.’’ We may add that the custom of wearing 
gowns is not universal among those who exercise the judicial functions 
in England. The Lords of the Privy Council sit without robes or 
gowns, but in ordinary clothing like so many well dressed gentlemen ; 
and we never heard that because of this, either their persons or their 
decisions were treated with any less respect than that accorded to the 
other judges. 


How JupGes ar—E Mape.— Having wounded the susceptibilities of 
our Canadian brethren by laying bare some of the unsightly institutions 
of their country, we are anxious to rehabilitate ourselves in their good 
graces by exposing to their rejoicing eyes some of our own troubles and 
weaknesses. In another place, we offered to part with sundry of our 
institutions, including our skating rink, for almost any undesirable 
thing or things which they might choose to send us in return. If they 
are not satisfied with the offer as thus made, we will make it still more 
liberal. There is nothing mean about us. We will donate to them, 
without the hope of getting anything in return, our system of nominat- 
ing judges by party caucuses, and of electing them by an universal suf- 
frage of the people. The following editorial leader, clipped from a 
prominent Missouri newspaper, will explain to our Canadian brethren 
some of the moving forces which culminate in the nomination of the 
judge in the party caucus. By way of explanation, we may suggest to 
our Arctic brethren that the newspaper from which this editorial is 
clipped is one of the organs of the dominant party in Missouri, — a 
party which is so powerfully intrenched in the sympathies of the people 
that it generally elects its candidates by from sixty thousand to seventy- 
five thousand majority. Indeed, the voters of this party have such an 
inveterate habit of voting the straight ticket that, according to a state- 
ment credited to the learned and gallant writer of the following editorial 
(himself a high oracle in its councils), they would elect a ‘‘ yaller dog” 
for Governor if the party in convention should nominate him; we must 
add, by way of proviso, unless it could be proved on the ‘‘ yaller dog’’ 
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that he had, some time or other, expressed the opinion that counties 
ought to pay their bonded debts. But to the editorial: — 


“SUPREME JUDGESHIP. 


“This question, the most important one to be answered in the approaching 
campaign, is now before the people of this State. A judge of our highest tri- 
bunal has to be selected by the people in convention assembled; and it is the 
most important trust ever devolved upon a free people. Many evils, many de- 
ficiences, many short-comings in the executive or legislative branches of the goy- 
ernment, may prove but slightly harmful if we have an able, a learned, an 
experienced, an upright and a firm judiciary to expound and enforce our laws, 
A lawyer may have native ability, without possessing more than sufficient learn- 
ing to barely admit him to the bar, or he may be both able and learned without 
having had a thorough experience as a practitioner, or he may be the possessor 
of ability, of learning, of experience and uprightness, and still lack one of the 
choicest traits of a judge, jirmness; that trait which enables him to stand to his 
perpendicular, and to proclaim the voice of the law, amid social blandishments, 
the seductions of political preferment, and amid the howls of an unreasoning 
and turbulent multitude, raging for some bloody sacrifice. Examples of judicial 
timorousness have, unfortunately, been so recent in this State that they have not 
faded, nor will they soon fade, from popular memory. The constitution guaran- 
tees every criminal the high and holy right of appeal and of having that appeal 
heard; and yet in a noted instance, an instance which excited great public atten- 
tion, an instance where the local public clamored for the blood of the prisoner, 
he, a noted criminal, was, on various flimsy pretexts, refused by several judges 
inthis State a stay of execution until his appeal could be heard. A more mel- 
ancholy spectacle of judicial cowering was never presented in any age or among 
any people. Let no more such shameful exhibitions mar the fair escutcheon of 
Missouri’s judicial honor! Let the people see to it that no more such weaklings 
occupy the bench. This great Commonwealth has a number of lawyers, any one 
of whom in all the particulars mentioned, would be all that could be desired for 
a judge. Select him and nominate him! We want an able man, one stands 
head and shoulders aboves his fellows —a leader of the Bar. The day for mea- 
ger mediocrity on the bench has gone by. We want a man able both in body 
and mind. The labors and responsibilities of the place demand it. There is no 
time for foisting or refoisting on the people a man weak in either of these re- 
spects-- some connecting link between animate and inanimate nature — some 
pale and shriveled anatomy, wandering about like an impecunious ghost on the 
hither bank of the Styx, chin-deep in fast accumulating records! We want an 
able and learned man, not a mere ornamental figure-head, not a gentlaman Tur- 
veydrop, master of deportment and of nothing else, with his high-shouldered 
bows and graceful posings, seeking, by his courtly airs, to impress the public, 
and to palm off on them empty sham for genuine merit. We want a man of the 
people and for the people! No stilted aristocrat with arrogant airs and super- 
cilious mien, no born lover of bonds and corporations, no natural ally and advo- 
cate of the moneyed power need apply! We want a man who will be no respecter 
of persons. Who will firmly and fearlessly declare the law, no matter who the 
suitors are, or what the consequences may be. We want a man whose ear will 
as readily hear and heed the plaint of the widow and fatherless as the appeal of 
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some prominent politician or some great corporate monopoly. We want an ex- 
perienced and industrious lawyer, one thoroughly versed in all the rules, details 
and practice of his profession. Not a neophyte, not a theorizer, to go on the 
bench and make an assinine display of utter ignorance of rules of practice es- 
tablished ever since courts first began. We want a lawyer who possesses a 
thoroughly judicial temper, an earnest seeker after truth, justice,and law. Not 
one so stuffed with vanity and ineffable self-conceit that to question one of his 
opinions would be to give him a mortal affront! Give us a lawyer with such 
qualifications as we have mentioned, and the people will be content; and we do 
not hesitate to say they will not be content without. The people, as never before, 
will be on hand at the coming convention. They will send up its delegates 
through its halls, seat its chairman, organize its committees, and nominate its 
candidates. They realize, as well as any one can, the supreme importance of 
having an honest, capable, learned, experienced, and firm judiciary, and they are 
going to have it, and no tricksters, slate-makers, pettyfoggers, or petty poli- 
ticians shall be able to turn them from their purpose.”’ 


We must explain that by ‘‘the gentleman Turveydrop,’”’ to whom 
this courteous editor makes allusion, he is understood to mean the pres- 
ent Chief Justice of Missouri, whose term of office is about to expire, 
and who, naturally desirous to retain his seat, is understood to be a can- 
didate for renomination at the hands of the convention of his political 
party, which will assemble next summer for the purpose of nominating 
State officers. He has for ten years occupied a seat upon our Supreme 
Bench, and has been a learned, diligent, and upright judge. But he 
possesses certain qualities which, in the opinion of a portion of his 
party, disqualify him for the position which he holds. He is a well edu- 
cated man and writes good English. He is aman of good taste, and 
couches his opinions in temperate language. He is a gentleman, both 
in deportment and feeling, and keeps his shirt and his conscience clean. 
He exercises his high office with moderation, and with consideration for 
the feelings of others. He presides in court with dignity, courtesy, and 
urbanity. He believes that men ought to pay their honest debts. He 
is so radical in this view that he believes that men are under the same 
obligation of paying their honest debts when organized and acting to- 
gether as political bodies as when acting as individuals. Nay, he is 
such a rigid extremist on this point, that he believes that men are under 
the same obligation to pay their honest debts when such debts are due 
and owing to a corporation, as when they are due and owing to an indi- 
vidual. These things, taken together, give great offence to a portion of 
his constituents ; so much so, that they will move heaven and earth to 
prevent his renomination. If any reasons other than the foregoing have 
been put forward why he should not enjoy another term of his office ; 
if he has not been at all times diligent, careful, and mindful of what 
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pertains to his high trust, —we have yet to learn it. If there is any 
valid reason why he should no longer occupy the position which he 
holds, we should be content to see him retire from it; but we should 
not regard it as creditable to Missouri that he should fail of a renomi- 


nation merely because he wears a shirt collar and washes his feet twice 
a week. 


FEDERAL INTERFERENCE WITH STATE Process OF ExtrapiTion. — The 
Federal judges in the Ninth Circuit seem to be steadily moving forward 
in a policy which must ultimately result in reducing the States to a 
status which coincidences with Prof. Pomeroy’s idea of their relation to 
the Federal government, — a relation similar to that which a county 
bears to the State. Mr. District Judge Deady of the Federal District 
of Oregon, in the case of Ah Lee,! extended his superintending juris- 
diction over the Supreme Court of Oregon. He has now, in the case of 
Doo Woon,? extended it over the Governor of the State of Oregon. 
That high functionary must be thankful that he has the aid of such a 
learned and experienced judge in executing an obligation which is cast 
upun the State whose Governor he is, by the common law, and also by 
the constitution of the United States. He issued’ his warrant for the 
surrender of a Chinaman named Koomg Keok Hoon, alias Doo Woon, 
tothe justice of the State of California, upon a requisition from the 
Governor of the latter State, without taking care to recite therein that 
the requisition of the Governor of California was accompanied by “a 
copy of the indictment or affidavit,’’ charging the prisoner with the 
commission of the crime recited therein. Because the Governor of 
Oregon failed to recite this fact in his warrant, Mr. District Judge Deady 
discharged the prisoner on habeas corpus, on the ground that the warrant 
of surrender did not show that the Governor of Oregon had jurisdiction. 
The Governor of Oregon had a good deal more jurisdiction than Mr. 
District Judge Deady had. Infact, Mr. District Judge Deady had no juris- 
diction at all. Mr. District Judge Deady asserted his jurisdiction upon 
the ground that the Governor of Oregon, in making the surrender, was 
exercising a duty prescribed by the constitution of the United States, 
and that in executing it, he was bound to follow a mode of procedure 
prescribed by the statute of the United States ; that it was, consequently, 
a case arising under the constitution and laws of the United States, and 
one in which the prisoner was to be deemed ‘in custody under or by 


1 6 Sawy. 349, 


3 Const. U. S., Art. 4, sect. 2. 
21W.«. C. Rep. 383. 
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color of the authority of the United States,’’ and, therefore, one as to 
which a Federal judge has jurisdiction by means of the writ of habeas 
corpus.'_ The Governor of a State in surrendering to another State a 
fugitive from its justice, does not necessarily act under the constitution 
and act of Congress, and the Supreme Court of the United States, in 
. Kentucky v. Dennison,? did not so hold. What they did hold was that 
they could not issue a mandamus to compel the Governor of the State 
to execute the obligation imposed upon his State by the constitution. 
If the highest court of the Union cannot compel the execution of such an 
obligation, upon what principle can the lowest court of the Union super- 
intend its execution? ‘The Supreme Court of the United States dis- 
claimed the power to say that the Governor of a State shal/, in a plain 
case, surrender a fugitive to the justice of another State; but now a 
a Federal district judge assumes the power to say that he shall not do 
it, although for aught that such judge can see the case may be equally 
plain. It has always been understood that, as between the American 
colonies before the Revolution, as between the States under the ar- 
ticles of confederation, and as between the States of the American 
Union, the mutual obligation to surrender fugitives from justice is 
one existing at common law, independently of the provisions of the 
Federal constitution. This being so, the act of Congress prescrib- 
ing the evidence upon which the demanded State shall make the sur- 
render is directory merely. It is undoubtedly competent for the States 
to empower their executives to make the surrender without the evidence 
prescribed by the act of Congress,‘ and there is no principle on which it 
can be held, especially by the Federal judge, that a State executive is 
acting without jurisdiction merely because he acts upon other evidence 
than that prescribed by the act of Congress. Especially is there no 
principle which requires the Governor of a State to certify upon his 
warrant of surrender the evidence upon which he issues such warrant, 
in order that an inferior Federal judge may see that he has issued it 
upon sufficient evidence. When so high a functionary thus acts in 
pursuance of an obligation political in its nature, cast upon him at once 
by the common law and by the constitution of the United States, the 
judicial courts ought conclusively to presume that he has acted upon 


1 Rev. Stat. U. S., sect. 753. 2 Stra. 848; s.c., Fitzg. 111; Barn. K. B. 


2 24 How. 66, 225; East India Co. v. Campbell, 1 Ves. 
3 State v. Buzine, Harr. (Del.) 572, 246. 


574; Com. v. Deacon, 10 Serg & R. 125, *In Massachusetts, and perhaps in 
129. That this was the rule of thecom- other States, there are statutes regulating 
mon law as between different members of the performance of this duty. 

the British Empire, see Lundy’s Case, 
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sufficient evidence.! The idea that the Governors of the States are to 
submit their political action to the Federal District Judges has no foun- 
dation in principle, and the assertion by these judges of the power to 
interfere with State process of extradition, as was done in this case, is 
an extravagent pretension.* 

1 People v. Pinkerton, 77 N. Y. 24; otherstates, there are statutes regulating 


People v. Donohue, 84 N. Y. 488. the performance of this duty. 
2 In Massachusetts, and perhaps in 
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PRECEDENT OF EQUITY PLEADINGS. By FRANKLIN FiskE HearpD. Boston: 

Little, Brown & Co. 1884. 

Mr. Heard is a lawyer of very extensive learning. His writings heretofore 
have not been so much of a practical kind as the book before us. He has rather 
delighted to ransack the law books for their curiosities. He has now presented 
in a duodecimo of about two hundred and fifty pages, a series of precedents in 
equity pleadings, with notes on the same, which must prove of decided value to 
the practitioner. 


A SUMMARY OF THE LAW OF PATENTS FOR USEFUL INVENTIONS, WITH FORMS. 
By EpGar Srmonps. New York: L.K. Strouse & Co., 95 Nassau 
Street. 1883. 

We are not acquainted with the subjeet matter of the present work; but we 
handed a copy of this book to a learned practitioner who makes a specialty of 
patent law, requesting an opinion of its merits. After examining the work at 
considerable length, he gave his opinion that it was a very useful work indeed. 
The author does not seem to be a novice in this department of the law; for this 
is really the second edition of a work, the first edition of which was published 
in 1874. This work is a duodecimo of three hundred and fifty-nine pages, 
printed in long primer. Law books of this size are coming more and more into 
vogue. They are very convenient for handling, and for practical use. It is 
well printed, 


WARVELLE ON ABSTRACTS OF TITLES. A Practical Treatise on the Preparation 
and Compilation of Title Abstracts, and the Leading Principles of Law Ap- 
plicable to Examinations of Title, with Numerous forms and Precedents. By 
GEORGE W. WaARVELLE. Chicago: Callaghan & Co. 1883. 

This, we believe, is the first general treatise upon the subject of abstracts of 
title which has ever appeared in this country. The work on conveyancing by 
Martindale might be supposed to develop this subject; but instead of confining 
himself to conveyancing proper, the author tried to run all over the law of real 
property. This book is a full-sized law book, in which about two thousand 
cases are cited. It appears to be written by a man who understands the sub- 
ject; it carries with it the ear-marks of careful work, and keeps constantly in 
view the proper aim of such a work, the furnishing of practical directions, at 
every turn and in every difficulty, to conveyancers and title examiners. 


FRAUDULENT MORTGAGES OF MERCHANDISE. A Commentary on the American 
Phases of Twyne’s Case. By James O. Pierce. St. Louis: F.H. Thomas & 
Co. 1884. 

The readers of the Southern Law Review and of the AMERICAN Law REVIEW 
are already pretty well advised of the scope of the discussion embraced in 
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this book, — some portions of it having appeared from time to time in the 
form of articles in those publications. The author is now, we believe, 
serving his second term as judge of one of the nisi prius courts of Tennessee. 
He is a lawyer of a very critical judgment and of much learning. He has 
taken up the subject of fraudulent mortgages of merchandise, and treated 
it in minute detail, exhibiting all the phases of opinion with reference to 
it which are presented in the English and American books. This work 
belongs to a class of short treatises on special topics in the law, which 
are of great value to the legal profession. A practitioner who has to study 
this subject with reference to a particular case finds everything here; he 
needs no other book. We note that it is followed by a specially good index. 
About fifteeen hundred cases are cited. The work comprises altogether, about 
three hundred and fifteen pages. It is printed in a good, wholesome manner. 


SHAKESPEARE AS A LAWYER. By FRANKLIN FISKE HEARD. Boston: 


Little, 
Brown & Co. 1883. 


The appearance of this book, will, perhaps, revive the controversy as to 
whether Shakespeare was himse]f, and if he was not, who was. Itis certain 
that he possessed an easy familiarity with law terms. Upon his accurate use 
of technical legal expressions, the Hon. Nathaniel Holmes, formerly a judge of 
the Supreme Court of Missouri, founded his argument, embodied in a book, 
that Lord Bacon must have been the author of Shakespeare’s plays. If we rec- 
ollect his reasoning aright, it was: 1. That, from what we know of Shakes- 
peare’s history and opportunities, it was impossible for him to possess the 
accurate learningon so many subjects which is displayed in his plays. 2. That 
no man lived in England except Lord Bacon who did possess sufficient knowl- 
edge to have written such works. It would be just as easy to prove from a 
physiological basis, that Bacon could not have been the author of them; because 
no man who has ever lived has accomplished such a taskas it would have been 
to write the prodigious works which Bacon is known to have written, and also 
those which are attributed to Shakespeare. The question is not worthy of 
controversy. No matter who wrote the plays of Shakespeare, we have them, 
and shall have them, as long as the English language endures. 


A TREATISE ON THE LAW OF COLLATERAL SECURITIES AS APPLIED TO NEGOTI- 
ABLE, QAUSI-NEGOTIABLE, AND NON-NEGOTIABLE CHOSES IN ACTION. By WmM- 
CoLEBROOKE. Chicago: Callaghan & Co. 1883. 

We predict that the profession will find this to be a very useful and satisfac- 
tory book. The author has collected and cited about four thousand five hun- 
dred cases. It is very comprehensive; it seems to cover the whole subject, to 
touch upon every species of collateral security, and to develop fully the princi- 
ples of the contract of pledge. It is writtensomewhat in the form of the works 
of Mr. High. It consists of succinct statements of the results of the adjudications 
couched in clear language, indicating on the part of the author a good legal mind 
and aclear power of statement. There is very little philosophising, and we dis- 
cover no attempts to develop the reasons of therules given. In this respect we 
regard the work as perhaps defective. The practitioner will, perhaps, be thank- 
ful for these omissions, since they have enabled the author, by an economizing 
of his space, to give, in about six hundred pages, the results which are to be 
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drawn, on a very great variety of topics connected with his subject, from such a 
vast number of adjudications. We feel no hesitation whatever in recommend- 
ing this book to the attention of the profession. The publishers have brought 
it out in very creditable style. 


MAXWELL’S PLEADING AND Practice. A Treatise on Pleading and Practice under 
the Code of Civil Procedure, with Appropriate Forms; together with the Law 
and Forms of Procedure relating to Appeals to the District Court, Appeals to 
the Supreme Court, Arrest and Bail, Attachment, Bills of Exceptions, Costs and 
Security for Costs, Divorce and Alimony, Dower, Evidence and the mode of 
procuring it, Executions, Proceedings in aid of Executions, Exemptions and 
Homesteads, Habeas Corpus, Injunction, Mandamus, Marshalling Assets, Quo 
Warranto, Proceedings in the District Court to vacate or modify its own 
Judgments, Proceedings in Errorin the District Court, Procedure in the Su- 
preme Court, Prohibition, Removal of Causes to the Circuit Court of the 
United States, Referees, Replevin, etc. By SAMUEL MAXWELL, one of the 
Judges of the Supreme Court of Nebraska. Third Edition, revised and en- 
larged. Lincoln, Nebraska: Journal Company, Law Publishers. 1883. 


A feature of this book which must be of very great use to the practitioner, is 
the great number of forms of pleadings, writs and entries, which it contains. 
We observe also that the learned author does not confine himself to decisions 
of the Supreme Court of Nebraska, but cites largely the decisions of the highest 
courts of other States who practice under a similar code. The work must be of 
much use to the legal profession in Nebraska; and they are to be congratulated 
that it has been done by one so competent to perform such a task. 


A TREATISE ON THE LAW OF WATERS, INCLUDING RIPARIAN RIGHTS, AND PUB- 
LIC AND PRIVATE RIGHTS IN WATERS, TIDALANDINLAND. By JOHN M.GOULD, 


of the Boston Bar. Chicago: Callaghan & Co. 1883. 


This treatise has not been written without a vast expenditure of labor. Not 
less than eight thousand cases are cited; the foot-notes ofevery page teem with 
citations, so that nearly one-half the page, upon an average, is taken up with 
them. The author has made skillful use of this vast mass of material. He has 
thoroughly digested it, and arrayed it in an easy and pleasing style. The dis- 
cussion of the various branches of the extensive subject which he has chosen, 
proceeds in what seems to be a natural order. It is not a mere statement of 
objective points; but the growth of legal doctrine is traced in a comprehonsive 
manner. The author writes with the hand of a master, and his work is entitled 
toa place in the very first rank among American law books. We donot know who 
he is; we have never heard of him before, but we expect to hear of him 
hereafter. 

Curiosity is excited by the publication in Chicago of a work of this excellence 
written by a Boston lawyer. Why should such a book go West for a publisher? 
The oldest and most eminent law publishing house in the Union is in Boston; 
law books were published there before the first log house had been built on 
Chicago river; some of the publishers of this work were formerly clerks in that 
house; the first white settler of Chicago is still stamping around its streets. 
Has Boston indeed ceased to be the hub of the universe? Must the best law 
book that has been written in a decade go West in order to make a living? We 
congratulate the Messrs. Callaghan upon the acquisition of so good a book. 
They are honorable and pushing men, and deserve the confidence which the 
learned author has reposed in them. We congratulate the learned author on 
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the result of his labors. We congratulate the profession upon the acquisition 
of a work of such undoubted value. The worst grumbler against the multi- 
plying of law books cannot say a word against the advent of such a book as 
this. Indeed, itis a subject of congratulation all around. 


Tne THEORY OF (THE LAW OF EVIDENCE, AS ESTABLISHED IN THE UNITED 
STATES, AND OF THE CONDUCT OF THE EXAMINATION OF WITNESSES. B 
WILLIAM REYNOLDs, of the Baltimore Bar. Chicago, Ill.: Callaghan & Co, 
1883. 


This is a duodecimo of about two hundred pages, all told. It consists of one 
hundred and twenty-eight sections. It is simply a statement of the leading 
principles of the law of evidence, drawn, for the most part, from the leading 
text books on the subject. The writer very aptly places on his title page the 
following quotation from Mr. Bishop’s article on the ‘‘ Successful Lawyer” ina 
former number of this Review: ‘As the rules which guide all legal questions 
are comparatively few, and the instances which depend on them are numberless, 
and only by chance will any future instance be like any one which has gone be- 
fore, he [the successful lawyer] learned the rules and how to apply them, and 
let the instances take care of themselves.”? A book of this kind is very easily 
written. The great investigators and thinkers have gone to the original sources 
of jurisprudence, collected the materials, formulated them into rules, stated the 
reasons and pointed out the applications. This writer has taken the works of 
these investigators, Greenleaf, Wharton, Best, Taylor, Stephen, Bishop, and con 
structed therefrom one hundred and thirteen leading rules or propositions, citing 
in his foot-notes the authors from whom he has derived his statements, and occa- 
sionally citing an adjudged case. He has thus furnished a very complete little 
manual for the student, but one which will do him more harm than good; be- 
cause its tendency is to lead him to suppose that when he understands the prin- 
ciples here laid down he knows the whole thing, —that all the rest is chaff and 
surplusage. No greater delusion could be fallen into. The law of evidence can 
no more be learned in six lessons than a foreign language can be learned in six 
lessons. Undoubtedly, the general rules of evidence are comparatively few; but 
the rules of law in the hands of a novice are like edged tools in the hands of a 
child; he cuts himself with them before he learns how to use them. The office 
of a law book is to teach the rules, to point out the exceptions to the rules, and to 
teach how to use the rules. The interest centers in the application, as much 
as in the rules themselves. It is for just this reason that commentaries can never 
be supplanted by any other kind of law book; and Mr. Lawson, as we pointed 
out in our last number, has wisely preserved the feature of a commentary in his 
recent work on Opinion and Expert Evidence, while, at the same time, formulat- 
ing the law into rules, where practicable. We have looked through this little 
book with some care. We think the leading principles of the law of evidence 
are well stated by the author; but we are at a loss to imagine what office in legal 
study or practice it is expected to fill. We know of one office which it will 
fill; it will furnish an excellent text-book for use in those law schools which un- 
dertake to prepare students for admission to the bar in a period of nine months’ 
consecutive study. In other words, it will fill the office of an iron razor; it will 
sell. 
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REPORTS OF DECISIONS RENDERED BY THE SUPREME COURT OF THE HAWAIIAN 
IsLANDS IN Law, EQUITY, ADMIRALTY, AND PROBATE. 1877-1883. Compiled 
by Cuter Justice Jupp. Hawaiian Reports, Vol. IV. Honolulu: Pacific 
Commercial Advertiser Company. 1883. 

We have looked through this volume with a good deal of curiosity. The offi- 
cers of the Supreme Court of the Hawaiian Islands, as now constituted, are 
Hon. Albert Francis Judd, Chief Justice and Chancellor; Hon. Lawrence Mc- 
Cully, First Associate Justice and Vice Chancellor; Hon. Benjamin Hale Austin, 
Second Associate Justice. The opinions are well written. It is evident that the 
court is composed of good lawyers, and that they have tolerably fair assistance 
from their bar. The law which is administered appears to be substantially the 
common law, the system of equity, and the rules of admiralty as they exist in 
the United States. The decisions which are cited as precedents are, for the 
most part, decisions of American courts, largely those of New England and 
New York. 

We have not space to note special decisions, which are curious more from 
the subject-matter than from the principles of law administered. In The King 
v. Mann,! it appeared that on the mountain range of the island of Oahu, 
back of Waialua, called the Waianae Mountains, are numbers of turkeys. 
These birds were brought to the country so long ago that no one remembers the 
time when, or by whom, they were imported. They are now in a wild state, 
afraid of man (as discreet turkeys ought to be), breeding in the unfrequented 
parts of the mountain and bush country, and are hunted and caught by various 
devices, precisely as if they were fere nature. It was held that these turkeys 
do not belong to the man on whose land they may accidentally be caught, and 
are not the subjects of larceny. Inthe matter of J. A. Nahaku, Esq., an attor- 
ney at law,? the proceeding was against an attorney, charged with mis- 
conduct, which misconduct consisted in forging a deed. The court held that in 
such a proceeding he was entitled to the benefit of reasonable doubts, and did 
not credit the testimony of two subscribing witnesses, whose testimony, charg- 
ing him with forgery, at the same time confessed that they themselves were ac- 
cessory to the fraud. In Tenoiro v. Brown,’ a police justice having resigned 
his office, thereafter entered his nunc pro tunc judgment in a case which had pre- 
viously been submitted to him. It was held, on doubtful grounds, that he had 
power to do this. 

It seems that the kingdom of Hawaii is a constitutional monarchy, in a stricter 
sense than Great Britain is. They have a written constitution, and the judi- 
ciary exercise the same power which is exercised by the judiciary of the United 
States, of declaring acts of the Legislature void, when they are in conflict 
with the constitution. In The King v. Tong Lee,‘ it was held that an act of 
the Legislature providing for the erection of public laundries, and forbidding 
the carrying on of the business of laundry-keeping or washing for hire within a 
circuit of three miles from the junction of Nuuanu and King Streets, in Honolulu, 
is an exercise of the police power of the State, with regard to the comfort, wel- 
fare and safety of society, and is not unconstitutional. In like manner, certain 
acts of the Legislature conferring upon the King in his Privy Council authority 
to make rules and regulations for the good government and control of immi- 
grants, and constituting a board of immigration to superintend the introduc- 


1 p. 409. 2 p. 50. 3 p. 665. 4 p. 335. 
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tion of immigrants, are constitutional. So held in Re Chow Bick Git. We 
are glad to find in the index of this volume no such titles as Murder, Manslaugh- 
ter, and Assault and Battery; from which we infer that violent crimes are infre- 
quent in those Islands. One case, however, is reported on the subject of 
malicious arrest, and one on the subject of malicious prosecution; and, although 
the names of the parties are of European origin, the inference is perhaps jus- 
tifiable that the inhabitants of those Islands find it better to settle their differ. 
ences in the courts than by the strong hand. Several cases, however, are found 
which indicate that offences against chastity are still frequent; and it would 
seem from what appears that this is one of the most difficult matters with which 
the Legislature and the courts have to deal. 

On the whole, there is much more in this volume than food for curiosity, al- 
though there is a good deal in it that will repay the inquiry of the curious. It 
contains a good many well adjudged and well written opinions, and we think 
His Majesty, the King of those Islands, is to be congratulated on the good sense 
with which he has selected his Judiciary, and in the upright and orderly man- 
ner with which justice is administered in his kingdom. 


A TREATISE ON THE Law OF Dower. By CHARLES H. ScCRIBNER. With ad- 
ditional notes and references. By ALFRED I. PHILLIPS. In two volumes, 
Second edition. Philadeiphia: T. & J. W. Johnson & Co. 1883. 

This very learned and exhaustive work was written twenty years ago, by Charles 
H. Scribner, of Mt. Vernon, Ohio. It has proved of great use to the legal profes- 
sion, and has been constantly cited by the courts. Why it was allowed to run for 
nineteen years without being revised, we do not know. It has now been re- 
edited by Alfred I. Phillips, Esq., of Philadelphia, who states in his advertise- 
ment to this edition that ‘‘ references have been added to the recent cases and to 
the later revisions and digests of statutes;’’ that ‘“‘the notes have been re- 
tained without change, and almost all of the original citations of statutes have 
been allowed to remain, in view of the author’s plan of showing the develop- 
ment and successive re-enactments of the statutory law;”’ and that ‘‘ references 
to text books have been added, to conform with later editions.’’ The editor 
does not tell us how many cases he hasadded. Turning over the pages of the 
work, we discover almost an exact resemblance between this edition and the 
first, with the exception of some additions, by the present editor, of citations 
of statutes, and cases in the foot-notes, enclosed in brackets. We do not see 
that any changes have been made in the text. As in the first edition, each vol- 
ume has a separate index and a separate table of cases; and there is no common 
index to the whole work. This was rendered necessary in the first edition, by 
the fact that the second volume was not published until three years after the 
publication of the first. On the whole, an examination of this edition suggests 
the impression that it has been reprinted, for the most part, from the stereo- 
type plates of the first edition, with some alterations made by cutting the 
plates, and perhaps by reprinting pages here and there. If this is so, of course 
this cannot properly be called a revision, such as must be needed after the lapse 
of sogreataperiod oftime. If this isnotso, we cannot possibly understand why 
so great a defect as a separate index to each volume should be allowed to remain. 
However this may be, it must be said that a good many references have been added 
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by the present editor to statutes and cases; and these will very considerably 
enhance the value of the work. So far as the text is concerned, the book seems 
to be twenty years old. Thus, on page 192, we find the following: ‘‘ What persons 
cannot become citizens. 59. The acts of Congress authorizing the naturalization 
of aliens limit the right to free white persons,”’ etc. *** ‘60. Questions not 
infrequently arise respecting the proper meaning to be attached to the word white, 
used in the naturalization acts,” etc. * * * 61. It does not follow, however, that 
persons of the colored races, because they cannot avail themselves of the natur- 
alization laws, nor in any other manner become citizens in the full and appropri- 
ate sense of the term, are therefore excluded from all the rights ofproperty.’’ * * * 
The statements here made are presented only in skeleton, they are amplified in 
in the author’s text in the spaces which we have indicated by asterisks. 
They are, of course, entirely obsolete, and the editor of this edition so tells us 
in a short foot-note in brackets. These statements are, perhaps, sufficient, to 
indicate the extent of the revision. The text remains intact; the new matter is 
introduced in the notes. 


Tue LAW OF THE FEDERAL JupictaRY. A Treatise on the Provisions of the 
Constitution, the Laws of Congress, and the Judicial Decisions relating to 
the Jurisdiction of, and Practice and Pleading in the Federal Courts. By 
SAMUEL T. Spear, Author of The Law of Extradition,” ‘‘ The Constitution- 
ality of the Legal Tender Acts,’? etc. New York: Baker, Voorhis & Co., 
Law Publishers, 66 Nassau Street. 1883. 

This work, as its title indicates, takes a wide range, and treats more or less 
fully all the questions relating to the jurisdiction and practice of the Federal 
courts. The author appears to have wisely made the constitutional provisions 
and acts of Congress governing the subjects treated of the basis of his treatise. 
He has cited about fifteen hundred cases, —a smaller number, it would seem, 
than might have been cited in illustration of such a great variety of subjects. 
If we were to venture any criticism upon the work, which seems on the whole 
to be well done, it would be that the treatment has been too general, and that 
particular topics have not been sufficiently developed. For instance, on pages 
880, 381, the learned author, in treating of the powers of commissioners in 
entradition cases, cites only some decisions in the Second Circuit; but he does 
not state fully what these decisions lay down as preliminary to the exercise 
of the jurisdiction by the commissioner in such cases. We do not see that he 
touches upon the question whether a warrant must be issued for the arrest of 
the offender in the demanding country, in order to give the commissioner juris- 
diction to issue his warrant of arrest here. On this point the decisions are 
conflicting.1 Nor does he cite the first case of Farez,* which lays down rules 
as to the particularity with which the crime charged must be described in such 
a warrant. Nor does he touch upon the very important and disputed question 
whether, in order to the jurisdiction of the commissioner to issue his warrant 
for the arrest of the alleged fugitive, it is necessary that a requisition should 
have been previously made by the government of the country from whose justice 
the fugitive has fled, upon the government of the United States. Nor does he 


1 See Ex parte Von Hoven (2d case), 4 ?See Ex parte Kaine, 3 Blatchf. 1; Re 
Dill. 415, 423; Re Farez (2d case),7 Blatchf. Henrich,5 Blatchf. 414, 425; Re Farez (Ist 
345. case), 7 Blatchf. 34, 45; Re Dugal!l, 2 Lowell, 
7 Blatchf. 34, 50. 367. 
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refer to the ruling in the Second Circuit, that a mandate emanating from the 
executive department of the government is necessary to give the commissioner 


jurisdiction,! nor inquire whether such mandate must be issued by the Presi- 


dent, or whether it will be good if issued by the Secretary of State,? or with 


what degree of particularity the crime charged should be set forth therein, 


Nor does he touch at all, so far as we can see, upon the rules which the 
judges in the Second Circuit laid down for the guidance of the commissioner in 
matters of practice: Whether the accused has a right to cross-examine the 
complaining official; * whether the prisoner should be allowed to testify in his 
own behalf; * whether the commissioner may adjourn the proceedings from day 


to day, and from time to time; ® under what circumstances he may refuse an ad 


journment requested by the prisoner; ? whether he may discontinue the pro- 


ceeding, and afterwards cause the arrest of the prisoner on a new warrant for 


a crime of the same nature;* what record he should keep of the proceedings 
and evidence ; * how the evidence, if in a foreign language, should be translated 


and the translation verified; what evidence, is admissible before the commis- 
sioner, and how documentary evidence from foreign countries should be at- 


tested; ™ and finally, what evidence is legally sufficient, in respect of its probative 


force, to warrant a surrender of the prisoner.” . 

The subject of the power of the Federal courts to punish for contempts is 
touched upon, the statute quoted, and four cases cited, in illustration of the 
power and its limitations, on page 342. The learned author should have stated 
the extent of this power at common law, in order to make it appear how far the 


act of Congress is a limitation upon its exercise.'* 
how far it is competent for Congress to deprive the courts of the power of 
punishing for contempt; whether Congress can place any limitation upon the 


exercise of this power by the Supreme Court, —a court created by the consti- 
tution.’ He might have made excursions into the decisions of the State courts, 
where statutes have been adopted in terms the same as the act of Congress, 


and found decisions expounding it.” 


He might have stated more fully the 


principles upon which courts proceed in enforcing their judgments and decrees 


by process of contempt. 


1 Ex parte Kaine, 3 Blatchf.1; Re Hen- 
rich, 5 Blatchf. 414, 425; Re Farez (2d case), 
7 Blatchf. 345. 


2 Re Farez (Ist case), 7 Blatchf. 34, 46; Ex 


parte Van Hoven (ist case), 4 Dill. 411, 413; — 


Ex parte Van Hoven (2d case) ; Zd. 415, 423. 

3 Re Macdonnell, 11 Blatchf. 79, 96. 

4 Re Farez (2d case), 7 Blatchf. 345, 349. 

Ibid. 

© Re Macdonnell, 11 Blatchf. 79, 100. 

7 Re Farez (2d case), 7 Blatchf. 345, 359 

® Re Macdonnell, 11 Blatehf. 170. 

® Re Menrich, 5 Blatchf. 414. 

1° Ibid. 

ll Re Farez (2d case), 7 Blatchf. 345, 352; 
Re Henrich, 5 Blatchf. 414, 423; Re Stupp, 12 
Blatchf. 501, 521; Re Fowler, 18 Blatchf. 430; 
s. c., 4 Fed, Rep. 303, 317. 


Especially he might have said something about the 
effect of insolvent laws on this kind of imprisonment; " how far the pardoning 


12 Ex parte Kaine,3 Blatchf. 1, 10; Re 
Farez (2d case), 7 Blatchf. 345, 358, 359; Re 
Macdonnell, 11 Blatchf. 170, 190. 

18 United States v. Hudson, 7 Cranch, 32; 
Ex parte Robinson, 19 Wall. 505, 512; Re 
Chiles, 22 Wall. 157; Simpson v. Putnam, 41 
Vt. 230. 

14 See Paulson’s Case, cited and com- 
mented upon in 1 Kent Com. 201, 

16 See Ex parte Robinson, 19 Wall. 540; 
State v. Morrill, 16 Ark. 384, 390; Re Wolley, 
11 Bush, 111; Arnold v. Com.,, 80 Ky. 300; s.c. 
44 Am. Rep. 480. 

16 See, for instance, State v. Galloway, 5 
Coldw. (Tenn.) 326. 

17 Re Atlantic Mut. Life Ins. Co., 17 N. B. 
R. 368; Wartman v. Wartman, Taney Dec. 
362, 373; and a great many decisions in the 
State Courts. 


He might have inquired 
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power extends to it;? whether the Federal courts have power, in case of the 
preach of an injunction, to fine the defendant for the indemnity of the plaintiff ;? 
whether a Federal court has power to exclude reporters from the court- 
room during a trial; ? whether the officers of such courts are entitled to process 
of contempt for the collection of their costs; ‘* and a great many other questions 
which might be suggested. 

The chapter of the learned author on Federal and State Habeas Corpus is not very 
strong. The growth of the jurisdiction of the Federal courts in the use of this 
writ, beginning with the Judiciary Act and ending with the Revised Statutes, is 
not traced; the author fails to point out how, under the proviso of the four- 
teenth section of the Judiciary Act, the Federal courts were obliged to stay their 
hands in the use of this writ in all cases where persons were held under State 
process; how this rule was broken into under the act of 1833, known as the 
Force Bill; how this jurisdiction was extended by the act of 1842, to the relief of 
citizens of foreign States held under Federal or State process, for acts done un- 
der the authority of their own sovereign; how, by the act of 1867, the use of 
this writ by the Federal courts was extended ‘to all cases where any person 
may be restrained of liberty in violation of the constitution, or of any treaty or 
law of the United States;’’ and how under this provision, the Federal circuit, 
and district judges have come to exercise a superintending jurisdiction, by means 
of this writ, over the highest courts, and over the Governors of the States. A 
good deal, it is true, is said upon the general subject, and no exceptions, per- 
haps, can be taken to what is said. 

This examination may, perhaps, point out the deficiencies of this work,'which 
may be said to be a want of thoroughness of detail. The work, however, on 
the whole, will prove a very convenient manual to the practitioner. The state- 
ments of legal doctrine and of the holdings of the courts, are made with a clear- 
ness which indicates a good understanding on the part of the writer of legal 
principles. One feature of the book which we note with much satisfaction is a 
very thorough index, about seventy pages in length. Unless we are entirely 
mistaken as to what pertains to good indexing, this part of the work is exceed- 

ingly well done; and it is saying a great deal fora book of practice to say that it 
has a good index. It is well printed, with perhaps the exception that the cita- 
tions of statutes and cases are inserted in the body of the text, instead of being 
dropped to the bottom of the page. 


14 Opp. Atty-Genl. 458; Doubleday v. Contra, U.S. v. Atchison, etc., R. Co., Legal 
Sherman, 8 Blatchf. 45; Re Mullee,7 Blatchf. Adviser, July 17, 1883. 
24; State v. Sauvenet, 24 La. An. 119; Ex 3 U.S. v. Holmes, 1 Wall. Jr. 111. 
parte Hickey, 4 Smedes & M. 451. 4 Caldwell v. Jackson, 7 Cranch, 276, 2 
2 Doubleday vr. Sherman, 4 Blatchf. 45; Gall. 101. 
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BI-MONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED bY GEORGE WALKER, ESQq., OF THE ST. LOUIS Bak. 


(The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME. 
Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Criminal Law Magazine. 
Daily Register. 
Denver Law Journal. 
Federa) Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 


Journal of 


Kentucky Law 

Journal. 
Law Journal. 
Law Times. 
Legal Adviser. 
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Luzerne Legal Register. 
Maryland Law Record. 
North-Western Reporter. 
New Jersey Law Journal. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Coast Law Journal. 
Supreme Court Reporter. 
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Virginia Law Journal. 
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ACKNOWLEDGMENTS. — Officer cannot amend defective certificate.— An acknow!l- 
edging officer omitted in his certificate a statement that a private examination of a 
married woman who executed a deed, acknowledged before him, had been taken or 
made, thus rendering the deed void as to her. Thereafter, and after he had ceased to 
be an officer, he indorsed a certificate in proper form containing a statement that a 
private examination was taken. Held, that the second certificate did not validate the 
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deed as to the married woman. —Gilbraith v. Gallivan, Sup. Ct. Mo., Alb. L. J., Jan. 5 
1884. 


— Same.—A notary public who took the acknowledgment of a married woman to a lease 


of her lands neglected to insert in his certificate a statement required by statute, that 
the contents of the instrument had been made known to her. The lease was recorded. 
Thereafter he annexed a new certificate in compliance with the statute in force. Held, 
that the second certificate was ineffectual to render the lease valid as to the married 
woman. — Enterprise Transit Co. v. Sheedy, Sup. Ct. Pa., Alb. L. J., Jan. 5, 1884. 


AcTION.— Promissory note— Contribution — Limitation.—W. and B. executed a 


promissory note and mortgage payable to Alex. Forbes and Robinson. F. and R. in- 
dorsed the note to Forbes Bros., a firm consisting of Alexander Forbes and Charles 
Forbes. This firm dissolved before the maturity of the note, and Alexander Forbes, in 
the name of Forbes Bros., transferred the note and mortgage to the plaintiff McPher- 
son, who brought this action against Robinson, Alexander Forbes, and the makers of 
the note. Held, that the action could be maintained, notwithstanding plaintiff paid no 
money for the transfer, and notwithstanding the note was the property of Forbes Bros. 
and not of Alexander Forbes; that the Statute of Limitations barred an action of 
this character in four years. — McPherson v. Weston, Sup. Ct. Cal., Pac. Coast L. J., 
Nov. 10, 1883. 


— Fraud — Outside proof.—A party at law or in equity will be entitled to relief when 


he can establish his complaint or defense outside of a fraudulent agreement between 
himself and his opponent; and his opponent will not be allowed to defeat the action 
or defense by bringing in such agreement. — Chafee v. Sprague Manufacturing Co., Sup. 
Ct. R. L, Rep., Dee, 5, 1883. 


ADMINISTRATION. — Right of public administrator to administer—Rights of 


creditors. — Held, that the public administrator is not, by virtue of his office, entitled 
to administer in all cases where the deceased was non-resident; that the creditors of 
an intestate non-resident have the preference over the public administrator in grant- 

ing letters upon the State.— Rosenthal v. Prussing, Admr., Sup. Ct. Ill, Ch. Leg. N., 
Dec. 15, 1883. 


note — Liability of 
administrator’s sureties. — B., an administrator of a solvent estate, bought of M. a 
monument for his intestate’s grave, gave M. his negotiable note, as administrator, and 
took M.’s receipts showing payment as administrator. M. sold and transferred this 
note before due to F. B. thereafter made settlement in the Probate Court, which allowed 
him credit in his account for the amount of the receipts as payment. Of this settlement 
and allowance of credit F. had no actual notice. F. thereafter recovered a judgment 
against B., as administrator, upon this note, to be satisfied out of assets in his hands, 
execution upon which was returned unexecuted for want of such assets. B. refused 
on demand of F.to pay this judgment. Held, the refusal of B. to pay this judgment 
was not a breach of the conditions of his administration bond, and his sureties therein 
were not estopped, inan action upon it, to deny the validity of such judgment. An 
administrator has no power to bind the estate of his intestate by a negotiable note given 
by him as administrator.— Curtis v. National Bank, Sup. Ct. Ohio, Ohio L. J., Jan. 5, 
1884; Week. L. B., Jan. 7, 1884. 


ADMIRALTY, — Insurance — Loss — Unseaworthy vessel — Underwriters’ rights. — 


Libelants shipped grain on defendant schooner, which was lost or injured through the 
unseaworthiness of the schooner. Libelants abandoned the cargo to the underwriters, 
who paid the amount of the insurance tothem. This suit is brought in the name of 
libelants, for benefit of the underwriters, to recover the amount lost on the cargo, on 
the ground that the sch was u orthy at the time the voyage was commenced, 
and that the loss was occasioned by reason of such unseaworthiness, and not by a peril 
of the sea. Held, that libelants are entitled to recover the damages sustained by 
reason of such unseaworthiness. — Plevis v. Schooner Lillie Hamilton, U. S. Dis. Ct. 
N. D. Ill, Ch. Leg. N., Nov. 10, 1883. 


all 
use 
2 is 
CE. 
50 
10 
50 
55 
5 
10 
50 
5 
50 
% 
50 
tid 
10 
Ww 
25 
25 
25 
0 
0 
0) 
0 


152 DIGEST OF RECENT CASES. 


ADMIRALTY — Continued. 

— Admiralty rule 38—‘“‘ Proceeds of property ’’ thereunder.— A ship and cargo 
were saved from a common peril after a considerable jettison of the latter, and allowed 
by the salvors to proceed to their destination, where the saved cargo was delivered by 
the master or agent to the consignees without contribution for salvage or jettison, but 
on the deposit by each consignee of a sum of money equal to twenty per cent of the 
value of the cargo delivered to him, ‘‘to cover general average” and the execution 
of a bond for the payment of his proportion of the “losses and expenses” consequent 
upon such peril. Held, that the salvage service being for the benefit of both ship and 
cargo, the expense thereof constituted a general average; and that, in a suit against 
the ship and cargo for salvage, the libelants might elect to treat such deposit as so far 
a substitute for the cargo delivered, and require the agent of the vessel, under admi- 
ralty rule 38, to bring the same into court to answer the exigency of such suit. —Queen 
of the Pacific, U. S. Dis. Ct. Dis. Ore., Ch. Leg. N., Dec. 29, 1883. 


AGENCY: — General agent— Powers of sub-agents—Ligbility of principal for acts 
of.—The agent of an insurance company, who has full power in a large territory to 
receive proposals for insurance against loss by fire, to fix rates of premium, to receive 
moneys, to countersign, issue, renew, and consent to thé transfer of policies of insur- 
ance, signed by the president of the company and attested by the secretary, does not 
exceed his authority in appointing a sub-agent, authorized to solicit and receive appli- 
cations, fix rates of premiums, and forward the applications, on which, if approved, he, 
the appointing agent, is to issue policies, insuring against loss from the date named in 
the application. The person so appointed is the agent of the company for these pur- 
poses, and his acts in this capacity are the acts of the company. Where an application 
has been made to such sub-agent, and such application has been sent to the office 
of the agent authorized to issue the policy, the company is liable for a loss occurring 
before the issuing of the policy and afier the date named in the application for the 
commencement of the risk.— Krumm v. Jefferson Fire Ins. Co., Sup. Ct. Com. Ohio, 
Week. L. B., Nov. 26, 1883; West. Ins. Rev., Dec., 1883. 


ASSIGNMENT. — Right of assignor founded on prospect of surplus against adverse 
claim to property.— When a debtor has made an assignment of his property for the 


benefit of his creditors, under Laws 1881, ch. 148, and the assignee has accepted the 
trust and taken possession of the property, the legal title and the whole interest in the 
property, which was previously the assignor’s, is vested in the assignee. The interest 
which the assignor has in the fund, founded upon the prospect of a surplus, does not 
constitute any estate or interest in or lien upon the property which he can assert in an 
action against him to determine an adverse claim to the property. — Donohue v. Stearns, 
Sup. Ct. Minn., N. W. Rep., Dec. 8, 1883. 


~— For benefit of creditors— Execution of, outside of State— Dismissal of as- 
signee. —An assignment for benefit of creditors was dated, executed, delivered, and 
accepted in New York, but the assignors and the assignee were residents of Pennsyl- 
vania, and their principal place of business was in Bradford, Pa. The assignee duly 
recorded the assignment, filed inventories, gave bond, etc., in New York, but failed to 
comply with the Jaw of Pennsylvania in these respects regarding such assignments. 
Held, that the summary dismissal of such assignee by the court, upon petition of cer- 
tain of the creditors, was in accordance with the provisions of the Acts of Assembly.— 
Weiskettle’s App., Sup. Ct. Pa., W. N. C., Jan. 3, 1884. 


ATTACHMENT. —Shares of stock of foreign corporation —Non-resident defend- 
ant. — Section 647 of the Code of Civil Procedure, authorizing the attgchment of shares 
of the defendant in a corporation, does not apply to shares of stock of a foreign cor- 
poration, The shares of a non-resident defendant in the stock of a foreign corporation 
cannot be deemed to be within this State, by reason of the fact that the president and 
other officers of the corporation are here engaged in carrying on a corporate business.— 
Plympton v. Bigelow, N. Y. Ct. App., Daily Reg., Dec. 4, 1888; Rep., Dec. 19, 1883. 


—— Subsequent execution — Priority of lien —Conflict of laws — Assignment fer 
benefit of creditors. — When an execution is issued and the goods are already in the 
custody of the law by virtue of a writ of foreign attachment issued earlier in the same 
day, the attachment will take precedence of the execution, and the lien of the latter will 
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ATTACHMENT — Continued. 

not be carried back so as to share pro rata with the attachment. Every State has the 
right to regulate the transfer of property within her boundaries; therefore under the 
laws of Pennsylvania, where an assignment of personal property is made by the owner 
thereof in another State for the benefit of creditors, and the said property is attached in 
Pennsylvania subsequently to the assignment, but before the recording thereof in Penn- 
sylvania by a creditor who had no actual notice of the assignment, the attaching cred- 
itor will take in preference to the assignee. — Warner’s App., Sup. Ct. Pa., Rep., Dec. 5, 
1883. 


~Debt payable by monthly payments. — A contract was entered into by the vendor 
and vendee of certain trade-marks, by which the vendor was to receive $500 per month, 
payable monthly in advance, for ten years, with the following provision: ‘* The pay- 
ment of said sum shall at all times be dependent upon the vendee being fully secured 
in the exclusive use of said trade-marks, and if any other party shall establish his right 
to use either of them said payments shall thereupon cease.””’ The vendee was undis- 
turbed in the exclusive use of the marks, and made the monthly payments for five years, 
when the debt was attached by a creditor of the vendor. Held, thut the securing of the 
vendee in the exclusive use of the marks was not a condition precedent of the obligation 
to make the monthly payments, but that a present indebtedness was created for the 
whole amount which could be taken by foreign attachment. The obligation of the ven- 
dee to continue to make the monthly payments would cease, if at any time any other 
party should establish his right to use the marks. — Goodman v. Meriden Britannia Co., 
Sup. Ct. Err. Conn., Rep., Dec. 19, 1883. 


ATTORNEY AT LAw. — Lien of, on judgment, assignable. — The lien of an attorney for 
his compensation upon a judgment is assignable. — Sibley v. Willard, Sup. Ct. Minn., N. 
W. Rep., Dec. 1, 1883. 


BANKRUPTCY. — Foreign indebtedness — Effect of discharge.— A debt contracted 
and payable in a foreign country is not barred by a discharge under the U. S. Bankrupt 
Act, where the creditor was not a party to and had no personal notice of the proceed- 
ings in bankruptcy. — McDougall v. Carpenter, Sup. Ct. Vt., Alb. L. J., Nov. 10, 1883; Mc- 
Dougall v. Page, Sup. Ct. Vt., Rep., Dec. 12, 1883. 


—- Right of dower—Sale by assignee.— Dower is not barred by an assignment of 
the husband’s estate under the Bankrupt Act of the United States, and a sale by the as- 
signee in bankruptcy under order of the court. — Porter v. Lazear, Sup. Ct. U. S., Alb. 
L. J., Dec. 1, 1883; Sup. Ct. Rep., Nov. 28, 1883; Rep., Dec. 12, 1883. 


-— Discharge — Partnership. — In bankruptcy proceedings the equitable rule is that, in 
case of a partnership, joint property should go to pay joint debts, and the separate 
property to pay the separate debts; but where there are no copartnership assets to be 
administered, partnership creditors may prove their claims against an individual bank- 
rupt. The discharge, therefore, of the individual bankrupt is a release from all debts, 
both joint and separate, provable against his estate. — Curtis v. Woodward, Sup. Ct. 
Wis., N. W. Rep., Dec. 1, 1883. 


BANKS AND BANKING. — Rights of check holder. — Held, thata check drawn by a deposi- 
tor upon his depository for part of the debt does not, till it is accepted, transfer or assign 
to the holder either a legal or equitable claim to so much of the fund as the check calls 
for, nor does it give hima lien thereon. — Merchants’ Nat. Bk. rv. Coates, Sup. Ct. Mo., 
Ch. Leg. N., Dec. 15, 1883. 


BILLS AND NOTES. — Accommodation bill of exchange—Liability of accepter. — 
Where an accommodation bill of exchange, through the confusing manner in which the 
time when it matured was written, was not presented for payment until fifty days after 
maturity, held, that the accepter being an original debtor under the law merchant and 
not a surety, was not released by the failure to present the bill at maturity. — Beveridge 
v. Richmond, St. Louis Ct. App., Ch. Leg. N., Dec. 1, 1883. 


— Delivery of notesecured by mortgage. — The indorsement and delivering of a ne- 
gotiable promissory note, secured by mortgage, carries with it the security.— Keehus 
v. Bankes, Sup. Ct. Neb., N. W. Rep., Dec. 8, 1883, 
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BILLS AND NOTEs — Continued. 


—- Negotiable note— Action against principal. —Upon a negotiable promissory note 
made by an agent in his own name, and not disclosing on its face the name of the prin. 


cipal, no action lies against the principal. —Cragin v. Lovell, Sup. Ct. U. S., Rep., Dec, 
12, 1883. 


~—— Negotiable paper—Option contracts—Innocent holder.—A note given to, 
broker in payment for losses incurred in purchasing “‘ cotton futures” for the maker, is 
absolutely void, and, therefore, cannot be enforced by a purchaser in good faith, before 
its maturity. — Cunningham v. Nat. Bank, Sup. Ct. Ga., Cent. L. J., Dec. 14, 1883, 

— See Usury. 


BILL OF SALE. — Neglect of record— Power of vendee—Sunday contract. —The 
neglect to file the instrument, although making it void as to creditors of the seller, is 
available only to such of them as, by alawful seizure, acquire alien on the property while 
in his possession. Where a bill of sale or chattel mortgage conveys in absolute terms 
the entire interest of the seller, without reservation, the vendee or mortgagee may, 
without demand, take possession of the property whenever he sees fit todo so. In such 
case the instrument itself is a continuing authority to him to do so, which he may exer- 
cise at his own pleasure. The making of a bill of sale on Sunday is not unlawful,— 
Fitzgerald v. Andrews, Sup. Ct. Neb., N. W. Rep., Dec. 8, 1883; Ch. Leg. N., Dec. 29, 1883. 


BROKER. —In real estate — Recovery of commissions. —A real estate broker is one 
who engages in the purchase and sale of real estate as a business and occupation, and 
he cannot recover his commissions unless he has taken out a license as required by the 
Act of 1849 (0). —Johnson v. Hulings, Sup. Ct. Pa., Pittsb. L. J., Jan. 2, 1884. 

~ — See INSURANCE (FIRE). 


COMMON CARRIER. — Stoppage in transitu— When it may be made — Right of ven- 
dee. — Goods are dcemed to be in transitu, not only while they remain in the possession 
of the carrier, although such carrier may have been named and appointed by the con- 
signees, but also when they are in any place of deposit connected with the transmission 
and delivery of them, and until they arrive at the actual or constructive possession of 
the consignee, at the places named by the buyer to the seller,as their destination. A 
vendee acting in good faith, has a right to intercept the goods before they reach their 
destination, and by taking possession of them defeat the vendor’s lien, or right to pos- 
sess himself of the property. — Halif v. Allyn, Sup. Ct. Texas, Texas L. R., Nov. 13, 1883. 


~—Duty to carry goods offered by other common carriers. — A common carrieris 
bound to furnish other common carriers the facilities necessary for the proper conduct 


of their business. — Wells v. Oregon, etc., Co., U. S. Cir. Ct. Dis. Ore., Cent. L. J., Dec. 
14, 1883; West. C. Rep., Jan. 3, 1884. 


—— Contract limiting liability —Negligence.— A common carrier may relieve him- 
self from the strict liability imposed upon him by the common law, by a special con- 
tract, but he cannot contract for exemption from the consequences of his own or his 
agent's negligence. Where a horse was shipped by rail, and the bill of lading was 
signed by the carrier and the agent of the shipper, and provided among other things, 
“ value not to exceed $100,” which was inserted arbitrarily in the bill of lading by the 
carrier, and through the carrier’s negligence the horse was injured ; held, in an action 
by the shipper for damages, that his recovery was not limited by the words, ‘‘ value not 
to exceed $100.”— Railroad Co. v. Simpson, Sup. Ct. Kan., Cent. L. J., Dec, 14, 1883; 
Rep., Jan, 9, 1884. 


— See NEGLIGENCE. 


CONSTITUTIONAL Law.— Civil rights bill —Its constitutionality— XIIIthand XIVth 
amendments. — The first and second sections of the Civil Rights Act, passed March 1, 
1875, are unconstitutional enactments as applied to the several States, not being author- 
ized either by the XIIIth or X1Vth amendments of the constitution. The XIVth 
amendment is prohibitory upon the States only, and the legislation authorized to be 

adopted by Congress for enforcing it is not direct legislation on the matters respecting 

which the States are prohibited from making or enforcing certain laws, or doing certain 


CONSTITUTIONAL LAW — Continued. 
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acts, but is corrective legislation, such as may be necessary or proper for counteracting 
and redressing the effect of such laws or acts. The XIIJth amendment relates only to 
slavery and involuntary servitude (which it abolishes) ; and although, by its reflex ac- 
tion, it establishes universal freedom in the United States, and Congress may probably 
pass laws directly enforcing its provisions ; yet such legislative power extends only to 
the subject of slavery and its incidents; and the denial of equal accommodations in 
inns, public conveyances, and places of public amusement (which is forbidden by the 
sections in question) imposes no badge of slavery or involuntary servitude upon the 
party, but at most infringes rights which are protected from State aggression by the 
fourteenth amendment. — The Civil Rights Cases, Sup. Ct. U.S., Rep., Nov. 14, 1883; Col. 
L. Rep., Vol. 4, No. 10 and No. 13; Sup. Ct. Rep., Nov. 8, 1883; Leg. Int., Dec. 21, 1883; 
West. Jur., Nov., 1883. 


—Separate schools for colored children lawful. — Schoo! authorities under the pro- 


visions of the Federal constitution, that ‘‘no State shall make and enforce any law 
which shall abridge the privileges or immunities of citizens,” are not required to fur- 
nish each person attending school, without regard to sex, color, or age, the same privi- 
leges in the same place and under the same circumstances as those enjoyed by others 
attending school. Held, that the Board of Education of Brooklyn may establish sepa- 
rate schools for colored children, and exclude them from schools established for white 
children. — People v. Gallagher, Ct. App. N. Y., Alb. L. J., Dec. 15, 1883. 


— Commerce — Statute fixing rates on through lines of railway.— A statute which 


fixes the rates of carriage over arailroad running through the State, and connected 
with other roads, is unconstitutional so far as it may affect through freight, since that 
would enable the State to discriminate in its own favor, and so control commercial re- 
lations betweenthe States. — Kaiser v. Ill. Cent. R. R. Co., U. S. Cir. Ct. 8. D. lowa, Rep., 
Dec. 5, 1883. 


—Law authorizing assessments for draining swamp lands.—The system of 


draining private lands and assessing them all according to their respective private 
benefits is not within the purview of any provision of the State constitution, and 
cannot be upheld thereby ; but it rests upon another sovereign power in the State, which 
is outside, and in one sense above the constitution, namely, the police power of the State. 
Under this power all property is held subject to those general regulations necessary to 
the common good and prosperity. These swamps being liable to diffuse through the 
neighborhood a dangerous nuisance, there is no doubt of the right of the State to make 
it the duty of the owner to drain them, as a matter of police regulation, or of the State 
to come forward to perform the duty at his expense, in case of the work not being suit- 
ably or expeditiously performed. It is reasonable that the owner of lands drained and 
reclaimed should be assessed to the full extent, at least, of his benefits, for he has 
received an exact equivalent anda full p iary ideration therefor; and he should 
pay for that which is in excess of such benefits, on the ground that it was his duty to 
remove an obvious cause of malarial disease and prevent a public nuisance. — Donnelly 
v. Decker, Sup. Ct. Wis., N. W. Rep., Dec. 8, 1883; Wis. Leg. N., Dec. 7, 1883. 


~—— Act requiring agents of unincorporated insurance companies to pay assess- 


ment to Firemen’s Benevolent Fund. — The legislative act which requires the agents 
of insurers not incorporated under the law of New York to pay annually to the treasurer 
of the Exempt Firemen’s Benevolent Fund of the City of New York a percentage upon 
the gross premiums received by them for insurance upon property in that city is con- 
stitutional, and will be enforced. The law is no violation of the constitutional pro- 
visions against passing a private or local bill granting exclusive privilege to private 
corporations or associations, nor against giving or loaning the credit of the State in aid 
of such corporations. The statute was public and aimed to accomplish a public pur- 
pose. — Trustees of Exempt Firemen’s Benevolent Fund v. Room, Ct. App. N. Y., Ins. L. 
J., Jan., 1884. 


~—— Judgment for tort—Collection of—Impairing obligation of contracts.— 


Relators are holders of two judgments against the city of New Orleans ; both judgments 
were for damages done to the property of plaintiffs by a mob. A statute of the State 
made municipal corporations liable for damages thus caused within their limits. At 
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CONSTITUTIONAL Law — Continued. 


the time one of these judgments was recovered, the city was authorized to levy and 
collect a tax upon property within in its limits of $1.75 upon every $100 of the assessed 
value of the property. By the constitution of 1879, the limit was restricted to ten mills 
on the dollar. The effect of the last limitation was to prevent the relators from collect- 
ing their judgments; held, that this limitation did not violate that provision of the 
Federal constitution which prohibits a State from passing a law impairing the obligation 
of contracts, —that it did not violate the fourteenth amendment, which forbids a State 
to deprive any person of life, liberty,or property, without due process of law. The 
judgment being for a tort is not to be regarded in the light of a contract. — State, ex re}, 


Folsom, v. Mayor of N. O., Sup. Ct. U. S., Ch. Leg. N., Dec. 22, 1883; Sup. Ct. Rep., Vol, 
pt. 5. 


ContTRACT. — Novation — Action for services rendered third persons. — Plaintiff, a 

physician, was, at the request of certain parties wounded by arailroad accident, attend. 
ing them when the president of the railroad company (though notin the presence of the 
physician) told the wounded persons to employ whatever physician they chose, and the 
company would pay the bills. This was conveyed to the plaintiff ; but he testified that he 
attended the wounded until their recovery, in pursuance of the original calling. Held, 
in an action against the company upon contract for services performed, that there was 
no mutuality by consent between them, and no liability attached to the railroad com. 
pany for the services performed by the p'aintiff to the persons who employed him.~ 
Canney v. South Pac. R. Co., Sup. Ct. Cal., Cent. L. J., Nov. 9, 1883. 


— Purchase from bank of sight draft — Oral agreement that bank would honor 

it ifnot used.— Where sight drafts were purchased under an agreement that if not 
used for a specified purpose they could be returned to the bank drawing the same, and 
credit given, the drafts being drawnin April, the drawee being solvent until July ofthat 
year; but no presentment was made at anytime, nor any offer to return the drafts to 
the bank, until the succeeding December, held, that, as the drafts had neither been 
presented nor returned to the bankin a reasonable time, the holder must bear the 
loss. — Collingwood v. Merchants’ Bank, Sup. Ct. Neb., N. W. Rep., Dec. 8, 1883. 


— Ofsubscription to fund — Consideration. — A district conference of the Methodist 

Church proposed to establish a school, and invited subscriptions from its members for 
the purpose. Defendant subscribed a certain amount, but subsequently declined to 
pay. Held, that each of the subscribers became bound by the subscription to pay the 
same, the conference, by its acceptance of the subscription, becoming bound to build in 


accordance with the terms of the subscription. — Williams v. Regan, Sup. Ct. Texas, 
Rep., Dec. 12, 1883. 


—— Statute of Frauds — Parol promise — Damages for waste. — Where B. purchases 

the property of A. on credit, and sells it to C., and C. promises, as part of the purchase 
price, to pay B.’s debt to A. upon the former purchase, C.’s promise is merely one to 
pay his own debt, and can be enforced, though made by parol, as it does not come under 
the section of the Statute of Frauds requiring “‘ promises to answer for the debt, default, 
or miscarriage of another ”’ to be in writing ; the promise here being founded upon anew 
and sufficient consideration moving to the promiser from the debtor. In astrict fore- 
closure proceeding, there being a contract that the defendants should have the use ofa 
mill and the right to cut timber to a certain extent, they are not liable as for waste in 
damages for such use, or for timber cut, not in excess of the terms of the contract. 
Being liable for the timber cut in excess of such contract, they may claim a reduction 
_ equal to the amount of their indebtedness paid out of the proceeds of the timber so 


cut. —Hoile v. Bailey, Sup. Ct. Wis., N. W. Rep., Dec. 1, 1883; Wis. Leg. N., Jan. 4, 
1884. 


— Time or essence —Co-obligors —Fraud— Third persons with knowledge.— 

Competent parties may make “time” of the ‘‘ essence of the contract,” and enforce a 
forfeiture, in case of default; but when a failure to perform is occasioned by erroneous 
information on a material matter given by the agent of the party notin default, relief 
against the forfeiture should be granted. Joint purchasers of land intended to be 
disposed of for their joint profit are partners in the venture. If two of such co-obligors 
having the means to promptly pay their share of such a note (without notice to their 
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contract —Continued, 

copartners of an intent to not pay said share), in order to force the forfeiture, place 
said sum, in the hands of a third party to enable him to take advantage of the forfeiture 
and purchase the rights so forfeited, they commit a fraud upon their co-obligors ; and, 
ifa third party, with knowledge of the contract of purchase, of the relations of said 
co-obligors and of the facts as to said money, receives the same and uses it to carry 
the plan into effect, he is so far a party to the fraud that he cannot hold the rights so 
purchased against the co-obligors so defrauded. — Hulett v. Fairbanks, Sup. Ct. Com. 
Ohio, Ohio L. J., Dec. 1, 1883. 


_ See BILLS AND NOTES ; BILL OF SALE; INSURANCE (FIRE) ; PRACTICE. 


CoPyRIGHT. — Printed copy of title of book or map. — The “printed” copy of the 
title of a book or other article, required by sect. 4956 of the R.S., to be delivered or 
mailed to the librarian of Congress may be “ printed” with a pen as well as type, with 
or without the aid of tracing paper. The copies of a copyright work required by sect. 
4959 of the R. 8., to be deposited with the librarian of Congress within ten days after 
publication may be so deposited after the printing of the work and before its formal 
publication. It is difficult to say in some cases, what constitutes an infringement of 
the copyright of a map, but where the subsequent map appears to have been substan- 
tially copied from the prior one, without alteration or revision, except in scale and 
color, there is clearly an infringement, which authorizes a court of equity to enjoin the 
sale of such infringing map and to require the publisher to account for the profits aris- 
ing from the sale thereof.—Chapman v. Terry, U. 8S. Cir. Ct. D. Ore., Ch. Leg. N., Dec, 
22, 1883. 


CORPORATIONS. — Acts ultra vires — Restrictions of charter.— Where the charter of 
incorporation confers a power to raise money for a specific purpose, such cor- 
poration cannot divert the money to any other purpose nor can it by extra assessments 
raise money for any purpose not specifically provided for in the charter. The 
payment of an illegal assessment, under a by-law recognized as binding, by all 
the members of a corporation, will not give validity to such by-law nor operate as 
an estoppel upon any member contesting the validity thereof in a subsequent attempt 


on the part of the corporation to enforce payment of a similar assessment.—Grand 
Lodge A. O. U. W. v. Stepp, Sup. Ct. Pa., Pittsb. L. J., Dec. 12, 1883; Rep., Jan. 9, 1884. 


——Railroad corporation — Liability for damages — Liability of contractor of.— 
Acorporation organized for the purpose of constructing and operating a railroad, hay- 
ing acquired its right of way by exercise of the power of eminent domain, or otherwise, 
may contract with another person for the construction of the whole or any part of the 
road, without retaining the right tocontrol the mode or manner of doing the work, and 
in such case the corporation is not liable to third persons for an injury resulting from 
the carelessness or willful act of the contractor. But if the corporation retain control 
over the mode and manner of doing the work, the relation of independent contractor 
does not exist, and the employer is liable for an injury to third persons from the care- 
lessness or willful wrong of the contractor while engaged in the performance of the 
work. Aright reserved in the contract, on the part of the railroad company, to direct 
as to the quantity of work to be done, or the condition of the work when completed, is 
not aright to control the mode or manner of doing the work, within the rule above 
stated.— Hughes rv. Cin. & Spring. Ry. Co., Sup. Ct. Ohio, Week. L. B., Nov. 26, 1883; 
Ohio L. J., Dec. 8, 1883. 


—Pledgee of stock who never exercises acts of membership, not liable to credi- 
tors of corporation as a stockholder. — T. being indebted to a bank, pledged to it 
as collateral security for such debt certain shares of stock in the Salem Manufacturing 
Company, and executed to the president of the bank a power of attorney to transfer the 
stock, on the books of the company, to the pledgee, or any other person to whom the 
same may be sold. The stock was never transferred on the books of the company to 
the bank; it never voted upon it or exercised acts of ownership thereof. Held, the bank 
was not a stockholder within the meaning of article 13, sect. 3, of the constitution, or 
sections 3258-60, Revised Statutes, and was not liable to creditors of the corporation in 
an action to enforce the individual liability of eeeREN. Tae v. Manufacturing 
Co., Sup, Ct. Com. Ohio, Week. L. B., Jan. 7, 1884. 
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CORPORATIONS —Continued. 


— Unlawful contracts by railroad directors — Powers of corporations. — The map. 
agers of two railroads connecting with the C. railroad purchased a majority of the stock 
of the C, railroad pany and b directors thereof, for the purpose of making 
contracts with the C. company more favorable to their companies than the existing 
ones, and accomplished their purpose. Held, that they could not be allowed against 
the objection of a stockholder of the C. company to execute the contracts. The good 
faith and fairness of such a contract will not in such acase be considered. An agentto 
sell is precluded by the policy of the law from purchasing. A corporation cannot be. 
come a stockholder in another corporation unless such power is given by its charter or 


is necessarily implied in it.— Pearson v. Concord Ry. Co., Sup. Ct. N. H., Alb. L. J., Noy, 
10, 1883. 


— Vote of stockholders by proxy. — In the absence of authority in the charter or ina 


by-law, corporate stockholders cannot vote by proxy. —Commonwealth v. Bringhurst, 
Sup. Ct. Pa., Alb. L. J., Dec. 22, 1883. 


—— Of other State — Dissolution of corporation pending suit.—A dissolution of a 
private corporation by decree of a court of competent authority, having jurisdiction, 
extinguishes and annuls thenceforth its corporate powers. It is by virtue of the stat- 
utes, providing against the abatement of suits between private parties, that pending suits 
are not discontinued by the death of one of them. There is nostatute in Texas authoriz- 
ing a pending suit to be prosecuted for or against a private corporation created by the 
laws of another State, after such corporation shall be dissolved. — Life Association v, 
Goode, Sup. Ct. Texas, Ins. L. J., Jan., 1884; Rep., Jan. 2, 1884. : 


—- Forged transfer of stock— Warranty — Damages.— A corporation which issues 
a new certificate of stock to a party upon the faith of a forged transfer or power of at- 
torney presented by him can recover against such party, either in an action of contract 
for breach of implied warranty, or in an action of tort in the nature of case. In such 
an action the damages are: The cost and expenses (not including counsel fees) of the 
suits brought by A., the party whose name was forged, against the corporation to com- 
pel it to issue to him new stock to replace that wrongfully transferred, the corporation 
having notified the present defendants of that suit, and requested them to defend their 
warranty of the genuineness of A.’s signature, which was there in issue. The cost of 
the stock which, as soon as the fact of the wrongful transfer was determined, the cor- 
poration bought to replace the stock wrongfully transferred from A. The dividends 
which the corporation was obliged to pay A., being such as were declared on the stock 


while A, was wrongfully deprived of it.— Boston & Albany R. R. Co. v. Richardson, 
Sup. Jud. Ct. Mass., Rep., Jan. 2, 1884. 


— Liability of stockholders — Recovery from.— Where a statute makes every stock- 

holder individually liable for the debts of the company for an amount equal to the 
amount of his stock, the liability is fixed, and there is no necessity for resort to a 
court of equity to ascertain the extent of the liability; and any creditor who has re- 
covered judgment against the company, and sued out an execution thereon which has 


been returned unsatisfied, may sue any stockholder in an action atlaw. —F lash v. Coon, 
Sup. Ct. U. S., Sup. Ct. Rep., Vol. III., pt. 5. 


—— See RAILROAD. 


CRIMINAL Law. —False imprisonment—Validity of Warrant. — Plaintiff having been 

arrested for his taxes by the sheriff under a warrant issued against him by defendant, 
the city collector and treasurer sued for the arrest, and defendant justified himself by 
his warrant. Held, that the warrant is sustained by the presumption of correctness 
which attaches to the proceedings of officers in the performance of a public duty. — 
Snow v. Weeks, Sup. Jud. Ct. Me., Rep., Dec. 19, 1883. 


—— Murder— Evidence — Threats — Justifiable homicide. — Evidence that the per- 

petrator of a deliberate murder is unlearned, passionate, ignorant or even of weak mind, 
unless the weakness of mind amounts to such a defect of reason as to render him inca- 
pable of knowing that the act is wrong, is inadmissible. It is no excuse for murder that 
the perpetrator has not power to control his actions when aroused or in a passion. Itis 
the duty of men who are not insane or idiotic to control their evil passions and violent 
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Law —Continued, 
tempers or brutal instincts, and they are responsible for not doing so. A mere threat, 
even if made by a lawless and desperate man, is no excuse for taking his life. — Fitz- 
patrick v. Commonwealth, Ct. App. Ky., Ky. L. Rep., Dec., 1883. 


_— Larceny — Horse stolen in another State. — A person who steals a horse in another 
State and brings it into this State, and then converts it to his own use, can be indicted 
here for larceny. — State v. Hill, Sup. Ct. S. C., Rep., Jan. 2, 1884. 


—Habeas corpus—Second writ—Res adjudicata — Evidence — Probable 
cause. — The decision upon habeas corpus of one court or officer refusing to discharge 
a petitioner is not a bar to another writ upon the same state of facts to another court or 
officer, and to a hearing or to a discharge thereon. Where a person charged with an 
offence is the petitioner, the court may look into the evidence returned for the purpose, 
first, of determining whether it tends to show the commission of the offence charged ; 
and, second, whether it makes out probable cause for charging the prisoner with its 
commission. —In re Snell, Sup. Ct. Minn., Rep., Nov. 14, 1883. 


— Evidence — Murder— Corpus delicti.— Circumstantial evidence is competent to 
prove the corpus delict: in a trial for murder.—Johnson v. Commonwealth, Ct. App. Ky., 
Cent. L. J., Nov. 30, 1883. 


—— Exclamations of Wife — Evidence —Res gestee.— The exclamations of a wife upon 
the killing of her son by her husband are not such communications by the wife to the 
husband as may not be disclosed in evidence on his trial. The crime must be proved as 
a whole transaction, and no fact designedly omitted from the series constituting the res 
geste; but to do this it is not necessary to call every witness that was present. — State 
v. Middleham, Sup. Ct. lowa, N. W. Rep., Dec. 15, 1883. 


Perjury —Oath administered by deputy holding over. — Where an application 
for a marriage license is made toa deputy clerk of the probate court who is holding, 
without a new appointment, during a second term of the judge appointing him, and 
such deputy administers an oath to the applicant and examines him as to the right of 
the parties to such license, a prosecution for perjury cannot be maintained against such 


applicant, based on such testimony, for the reason that the oath is not administered by 
lawful authority. —Staight v. State, Sup. Ct. Ohio, Ohio L. J., Dec., 1883; Rep., Jan. 2, 
1884. 


_— Separation of jury —Premeditation —Self-Defence —Murder.—The mere fact 
that the jurymen were allowed to separate before the panel was complete, without proof 
that they were improperly influenced, or that such a course prejudiced the defend- 
ant, does not call for condemnation ofthis practice. ‘* Premeditation,” is precisely the 
same as “‘ express malice” and “ malice aforethought”’ at common law, and this ele- 
ment being present, comprehending as it does willfulness and deliberateness, it excludes 
all extenuating circumstances to reduce the crime below murder in the first degree. 
The willful intent, premeditation, or deliberation need not exist for any particular length 
of time before the crime iscommitted. For self-defense to constitute a valid excuse for 
homicide, there must be reasonable grounds for believing that there is actual and ur- 
gent danger of death, and if areasonable man uses a deadly weapon, not in self-defense, 
and life is taken, he is presumed to intend the natural consequences of his own act, 
and would be guilty of murder. — State v. Clifford, Sup. Ct. Wis., N. W. Rep., Dec. 1, 
1883. 


—- Indictment for Murder— Duplicity — Mediate cause of death. — An indictment 
for murder by striking with a knife is not objectionable for duplicity by reason of stat- 
ing that the accused made an assault and feloniously, etc., did strike the deceased and 
inflict a mortal wound. Where a wound is the mediate cause of death, it is no defense 
that the immediate cause was erysipelas, which set in in consequence of the wound. — 
Denman v. State, Sup. Ct. Neb., N. W. Rep., Dec. 1, 1883. 


— Perjury — Oath administered by a deputy clerk of court, whose appointment 
has expired to applicant for marriage license.— Where an application for a mar- 
riage license is made to a deputy clerk of the Probate Court who is holding, without a 
new appointment, during a second term of the judge appointing him, and such deputy 
administers an oath to the applicant and examines him as to the right of the parties to 
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CRIMINAL Law— Continued. 


such license, a prosecution for perjury cannot be maintained against such applicant, 
based on such testimony, for the reason that the oath is not administered by lawful 
authority. — Staight v. State, Sup. Ct. Ohio, Week. L. B., Dec. 17, 1883. 


—— See DAMAGES. 


DAMAGES.— Adjoining owners— Party wall— Liability of owner for act of con. 

tractor. —A person who does work on his own land which necessarily exposes his 
neighbors to risk, is bound to take all reasonable precautions to protect them from 
injury, and he is not freed from this liability by the fact that he has empleyed acon. 
tractor, if an injury is in fact caused, though by the unauthorized and improper act 
of the contractor’s workmen. If the work done is hazardous as a whole, the liability 
extends to all parts of the work, even if not necessarily hazardous in themselves apart 


from the rest.— Hughes v. Percival, House of Lords, Eng., Col. L. Rep., Nov. 30, 1883; 
Rep., Dec. 5, 1883. 


—— Malicious prosecution — Distinction between larceny and parting with prop. 
erty for specific purpose.— A person whom defendant, who was director of manu- 
facturing works in New Jersey, supposed was plaintiff, came to his house in New York, 
and represented that he had been sent there by the superintendent of the works to 
inform him that a portion of the works had exploded, and that he required money 
to take him back, not having received enongh to pay his expenses; and defendant, 
believing his statement, gave him five dollars to pay his expenses. The statement 
made to defendant was false, and defendant caused plaintiff’s arrest in consequence, 
In this action for malicious prosecution in preferring a charge for the alleged offence 
of stealing and carrying away money of defendant by trick and device ; held, that the 
offence proven was not one of larceny, but one merely of false pretenses, the property 
having been parted with absolutely, and not a temporary parting with it for some spe- 
cific purpose. — Thorne v. Turck, Ct. App. N. Y., Daily Reg., Dec. 15, 1883. 


— False representations — Evidence. — In a suit for damages, based upon the false 
representations of the defendant, it is not only necessary to show that they were false, 


but also that the defendant knew them to be false at the time they were made. — Avery 
v. Chapman, Sup. Ct. lowa, N. W. Rep., Dec. 15, 1883. 


—— Street railway — Negligence — Time to alight. —It is the duty of a street-car driver 
to give passengers a reasonable opportunity to alight. When he does not stop a sufii- 
cient time, and starts before the passenger has stepped off, it is negligence. In such 
cases, not only actual but prospective damages should be allowed, approximatively, in 


the exercise of a sound discretion.— Wardle v. New Orleans City R. Co., Sup. Ct. La., 
Rep., Dec. 12, 1883. 


—— It is not a question referable to a jury to determine whether there was any necessity 
for the construction of a given “ crossing” and gutter in a highway. That is a question 
for the municipality to consider, which has the power to ordain and regulate highways, 
sewers, pavements, crossings, gutters, etc. The question for the jury is, assuming their 
necessity, whether they were constructed or maintained in such a negligent and defec- 
tive manner as to have occasioned the injury complained of. Such negligence cannot 
be assumed from the mere fact of the injury, but must be proved. —Corp. Borough of 
Easton v. Neff, Sup. Ct. Pa., Leg. Int., Dec. 14, 1883; Rep., Jan. 9, 1884. 


— By construction of railroad —Measure of damages to adjoining property— 

Evidence. —In estimating the damages to property by the construction and operation 
of arailroad adjoining it, the rule is that the measure of such damages is the depre- 
ciation of the market value caused thereby, less any special benefits accruing to the 
owner of the property. In assessing damages to contiguous property by the construc- 
tion of a railroad, the appraisal, whether made before or after the construction, is to 
be made on the basis of a proper construction of such road, and any testimony of 
damages caused by an improper construction is inadmissible. Such damages may be 
recovered in a common-law action, or the company may be compelled, by appropriate 
judicial proceedings, to construct the road properly. —Neilson v. Chicago M. & N. R. 
Co., Sup. Ct. Wis., N. W. Rep., Dec. 1, 1883, 


DA 
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DAMAGES — Continued, 
— Railroad — Negligence— Fire— Grain in elevator —Title — Conversion. —Where 
grain is deposited in an elevator, and in the course of business is mixed with other grain, 
the elevator and grain finally being destroyed by fire communicated from a railroad 
train, the railroad company is liable to the owner of the grain so deposited for the loss. 
The mixing of such grain with other grain, in the course of the business of the elevator, 
grain being constantly received and delivered, is not a conversion of the grain. — Arthur 
v. Chicago, R. I. and P. R. Co., Sup. Ct. Iowa, Rep., Dec. 5, 1883. 


— In replevin.—In replevin, when plaintiff recovers the goods or their value, the only 
damage which is the natural and necessary consequence of. the taking, is that resulting 
from the detention, —i.e., interest on the value of the property from the time of the 
wrongful taking to the time of trial. Other items of damages, if not alleged, are not 
recoverable. And in such case, the admission of damages is only an admission that 
plaintiff has sustained such damages as were consequential upon the facts alleged, — 
an instruction which covers broader ground is erroneous, Fraud must be specially 
ple:ded in an answer as well as in acomplaint. And unless pleaded, evidence tending 
to establish it is not admissible. — Tucker v. Parks, Sup. Ct. Col., Col. L. Rep., Dec. 20, 
1883. 


— Seduction — Subsequent conduct of defendant — Evidence of subsequent ill- 
ness of person seduced —Exemplary damages. —In an action for seduction, evi- 
dence of the conduct of defendant subsequent to the alleged tort is competent, as 
corroborative of the principal charge and in aggravation. In such action, evidence 
of the daughter’s ill-health and depressed mental condition subsequent to the alleged 
wrong is competent. But it is notcompetent for defendant to show the amount of pres- 
ents made to the seduced female by him. Exemplary damages may be given to the 
parent in such cases for wounded feelings, mental suffering, anxiety, and the like. — 
Russell v. Chambers, Sup. Ct. Minn., Rep., Dec. 19, 1883. 


— License of R. R.— Negligence of R. R.—Liability.— Where a licensee upon the 
track of a railway company is injured, if his presence there is unknown to and unex- 
pected by the servants of the company operating the train, and would not reasonably 
be anticipated by them, if the usual signals of ringing the bell and sounding the 
whistle were given, the ringing being continued to the time the couplings were made, 
and if the train is being operated and the business conducted, at the time of the acci- 
dent, in the usual manner, the requirements of ordinary care and diligence are fully 
complied with, and the company is not required to give any other notice, signal or 
warning of the movement of the train or coupling of the cars. — Hogan v. C. M. and 
St. P. Ry. Co., Sup. Ct. Wis., Wis. Leg. N., Dec. 24, 1883. 


— See CONTRACT; CORPORATIONS; PUBLIC LANDS; SLANDER; TAX-SALES; VENDOR- 
VENDEE. ‘ 


DEBTOR AND CREDITOR. — Fraud — Misrep tation and concealment — Statute of 
Limitations.— Debtor and creditor do not occupy a relation of confidence which 
makes it a duty for the debtor to disclose to the creditor, or to his personal representa- 
tives the fact of the indebtedness or its amount, nor to disclose all the information con- 
cerning a debt when he has told apart. Mere concealment of a cause of action by a 
debtor from his creditor, or the personal representatives of his creditor, is not a fraud,, 
and does not toll the operation of the Statute of Limitations upon the debt, unless con- 
cealment be coupled with misrepresentation or positive fraud, or unless a confidential 
relation exists between the parties which makes it the duty of the debtor to speak. — 
Sankey v. McElevey, Admr., Sup. Ct. Pa., W. N. C., Dec. 20, 1883. 


DEDICATION.— Proof of — User— Owners adjoining highway — Rights of. — The dedi- 
cation of land for a public highway may be proved by parol; such dedication by user is 
necessarily confined to the lands actually used. The owners of lands described by 
metes and bounds, adjoining a public street or highway, own the fee to the center of 
such street or highway; but where the dedication of the land for a highway was made 
subsequent to the grant of the lands adjoining it, and such dedication was not made 
specifically for the benefit of the adjoining owners, it cannot enlarge the grant, or in 
any way aid in the construction of the deed previously given. The grant, however, 
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DEDICATION — Continued. 
gives of necessity the right of free access from the lands purchased to the highway 
across an intervening strip of land not conveyed by the deed; but gives no title to such 
strip, even though the highway be moved so as to include the strip and adjoin the land 
granted.— Valley Pulp and Paper Co. v. West, Sup. Ct. Wis., N. W. Rep., Dec. 22, 1833, 


DEEDS. —The statute of uses— Deed to wife. —K. and wife conveyed by an absolute 
deed, a farm to P. with the understanding that he should hold the title in his own name, 
rent the farm, keep itinrepairand make such a disposition of the lands, by sale or recon- 
veyance, as K. might in the future direct. Later Mrs. K. presented a letter by K. to P,, 
requesting him to convey the farm to her, which he did. Mrs. K. has since owned and 
received the rents from the farm. In 1865, Mrs. kK. separated from her husband, and in 
1871 obtained a divorce and subsequently married H. It was claimed that the deed from 
K. to P. was a conveyance to his own use, and under the statute he became reinvested 
with the title to the property: held, in the light of the evidence the property was conveyed 
to P. in trust, to hold the title, etc., and make such disposition of the property as Kellogg 
might order and was not such a trust as the Statute of Uses would execute, The con- 
veyance to Mrs. K. was the voluntary act of complainant, her then husband, and was 
intended as a provision for her, and there is no ground upon which a court of equity can 
interfere and take the property away from her and give it back to complainant. — Kel- 
logg v. Peck, Sup. Ct. Ill., Ch. Leg. N., Dec. 1, 1883. 


— Imperfect execution — Contract to convey — Husband and wife. —A deed imper- 
fectly executed and acknowledged is, in equity, a contract to convey the lands therein 
named, and action may be brought to compel a proper conveyance. This right of action 
is assignable with the land. If part of the lands be conveyed to a third party, and ho 
alone brings suit to compel conveyance by the original grantors, it cannot be objected 

_ to that he has no cause of action; there is merely a defect of parties plaintiff, —a non- 
joinder, — which can only be taken advantage of by demurrer or answer. Where the 
complaint describes the defendants as husband and wife, ‘‘ owners” of certain lands, 
they may be held to be joint owners, each with power to bind the lands by contract, and, 
in the absence of anything to the contrary, it will be presumed that proof of such own- 
ership was made at the trial.— Dreutzer v. Lawrence, Sup. Ct. Wis., N. W. Rep., Dec. 
15, 1883. 


—— Intention apparent in instrument to convey — Effect of.— Where, in an instru- 
ment, the intention to convey land is unmistakably expressed, this intention will not be 
defeated because the instrument also partakes of the nature of a contract, and is not in 
the usual form of adeed. The two contracting parties being named, and it being clear 
to whom the contract is to operate as a conveyance, there can be no uncertainty as to 
the grantee, though none be named fotidem verbis. A description of land in a deed that 
may be made certain by a reference to another deed, is definite enough to operate asa 
conveyance. —American Emigrant Co. v. Clark, Sup. Ct. lowa, N. W. Rep., Dec. 22, 1883. 


— Fraudulent Conveyance — Sheriff’s deed — Liens — Purchasers. — Where one 
who is involved procures a conveyance of land to be made to his wife, she takes a good 
title as against everybody, except persons intended to be defrauded. A sheriff’s sale on 
‘a judgment ebtainea against the husband after the delivery of the deed would be sub- 
ject to liens which existed at and before the delivery of the deed, and a purchaser at 
sheriff’s sale takes to liens. Lien creditors are not included among those who may be 
defrauded by the conveyance of land. A creditor who approves or recommends a con- 
veyance to the wife of his debtor, is estopped from denying the validity of such convey- 
ance. — Zuver v. Clark, Sup. Ct. Pa., Pittsb. L. J., Dec. 12, 1883. 


— To take effect in future. —A deed which recites, as one of its express provisions, that 
“the grantee is to take no estate during the lives of the grantors,”’ is testamentary in its 
character, and even if consideration was paid for it, may be revoked; no present estate 
subject to a life estate being created thereby. — Leaver v. Gauss, Sup. Ct. Iowa, Ch. Leg. 
N., Dec. 29, 1883; N. W. Rep., Dec. 22, 1883. 


DESCENT. — Heirship through illegitimate parent. — A common ancestor (Sabra) had 
two daughters, Elizaand Susan. Susan had two illegitimate daughters, Elizabeth and 
Suez. The property in question is the estate of Suez. On one side the claimants are 
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DeEscENT —Continued. 
the legitimate children of Eliza; on the other, Albert the legitimate son of Elizabeth. 
Susan and Elizabeth died in January, 1880, and Suez in March, 1880. Held, that Albert is 
entitled to the estate, as heir to the mother of Elizabeth and Suez.—Estate of Suez 
Magee, Sup. Ct. Cal., Rep., Dec. 12, 1883. 


pivorck. — Adultery —Prior condonation of adultery of defendant.—A married 
woman who has committed adultery, confessed the offense to her husband, and lived 
with him for several years thereafter, is not precluded from bringing a libel for divorce 
against him for a like offense subsequently committed i him. After the offense has 
been condoned both parties stand upon an equal footing in the eye of the law. —Cum- 
ming v. Cumming, Sup. Jud. Ct. Mass., Rep., Nov. 14, 1883. 


— Donatio causa mortis —Subject of, in possession of agent of decedent — De- 
livery of agent's receipt.— Where a decedent owned certain choses in action which 
were not in her possession, but were held by her agent for her, and the only evidence 
of ownership that she had was a letter from the agent acknowledging that he held such 
choses for her, and she delivered the letter to her mother, intending the choses as a gift 
causa mortis, it is held that this delivery was sufficient to constitute a valid donatio causa 
mortis. —Stephen’s Admr. v. King, Ct. App. Ky., Ky. L. Rep., Dec., 1883. 


EJECTMENT. —See EQuity. 


Equity.— Merchants’ Exchange membership —Creditor’s bill.— A membership in 
the Merchants’ Exchange of St. Louis is property, and while not subject to the ordinary 
process of execution against an insolvent owner, may be reached by a creditor’s bill in 
equity and subjected to the payment of debts. — Eliot v. Merchants’ Exch. of St. Louis, 
St. Louis Ct. App., Cent L. J., Nov. 9, 1883. 


— Equitable action of ejectment— Duty of chancellor.—In equitable actions of 
ejectment, grounded on articles of agreement for the sale of land, recovery by the 
vendee is not of strict right, but always of judicial grace. The trial judge, with the aid 
of a jury to assist him in determining disputed questions of fact, occupies the place 
of achancellor. In doubtful cases he should withdraw his aid and remit plaintiff to an 
action of law for the recovery of such damages as he may have sustained by a breach 
of the contract. — Elbert v. O’Neil, Sup. Ct. Pa., Pittsb. L. J., Dec. 12, 1883. 


— Judgment — Fraud — Jurisdictional fact.— A defendant, against whom a judgment 
has been rendered on default by a Circuit Court of the United States in an action at 
law, cannot maintain a bill in equity to avoid it, upon the ground that the plaintiff at 
law falsely and fraudulently alleged that the parties were citizens of different States, 
without showing that the false allegation was unknown to him before the judgment. — 
Cragin v. Lovell, Sup. Ct. U. S., Rep., Dec. 12, 1883. 


— See WILL. 


EsTOPPEL. — Mistake — Admission.—A party is not estopped by an admission made in 
ignorance of his rights, induced by an innocent mistake of material facts. — Town of 
Clinton v. Town of Haddam, Sup. Ct. Err. Conn., Rep., Dec. 12, 1583. 


— See VENDOR-VENDEE. 


EVIDENCE. — See CRIMINAL LAW; DAMAGES; INSURANCE (FIRE); MALICIOUS PROSECU- 
TION; NEGLIGENCE; PRACTICE; SALE. 


EXEMPTION LAWS.— Property of wife not exempt. — The household chattels of the wife 
of an insolvent debtor, who by her own exertions has for several years been the main 
support of the family, are not exempt from execution under a law making such property 
exempt in the hands of “ a debtor having a family.” Where property exempt from exe- 
cution has been levied upon by a sheriff in pursuance of a writ, a court of equity may 
grant an injunctjon restraining a salé of the same.— Muir v. Howell, Ct. Chan. N. J., 
West. Jur., Nov., 1883. 


— Selling improved part — Reserving remainder. — Where A. and his wife occupied 
alot as their homestead and sold that part upon which the improvements were, but 
reserved the remaining portion as their homestead, intending to improve it, but left 
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EXEMPTION LAWs — Continued. 
town for a year and then came back and remained in the town for eight months, but 
never occupied the unsold portion, only occasionally cultivating it, but never abandoned 
it as a homestead, held, such was their homestead and was not subject to execution, — 
Scott v. Dyer, Sup. Ct. Texas, Texas L. Rev., Dec. 4, 1883. 

FEDERAL Courts, — See JURISDICTION, 


FIXTURES, — See INSURANCE (FIRE). 


FRAUD. —See ACTION; CONTRACT; DAMAGES; DEBTOR AND CREDITOR; DEED; MISTAKE, 


GAMBLING CONTRACTS. — See BILLS AND NOTES, 


Girt. —Causa mortis.— To constitute a donatio causa mortis the gift must be made in 
contemplation of the near approach of death by the donor to take effect absolutely only 
upon the death of the donor. There must be a delivery of the property, either to the 
donee or to some other person for his use or benefit, and the donor must part with all 
dominion over the property, and the title must vest in donee, subject to the right of the 
donor at any time during his life to revoke the gift. — Daniel rv. Smith, Sup. Ct. Cal., Leg. 
Advy., Jan, 1, 1884. 


GUARANTY. — Liability of guarantor — Distinction between guarantor and 
Surety — Release of guarantor. — Where one guarantees payment of a debt within 
a specified time, he thereby becomes a surety, and on failure of his principal to pay the 
debt, his obligation to pay becomes absolute. A surety is liable at once, where the 
principal fails to perform his contract, whereas a guarantor is liable only where the 
principal cannot perform his contract, and in the latter case non-ability of the principal 
to perform must be shown, in order to tix liability. Where one becomes surety for the 
payment of debt within a given time, an agreement between the creditor and principal 
debtor whereby the time of payment is extended, releases him from liability. — Riddle r. 
Thompson, Sup. Ct. Pa., Pittsb. L. J., Dec. 26, 1883. 


HABEAS CORPUS. —See NOTARY PUBLIC; PARENT AND CHILD. 


IlIGHWAYS.—Action to recover money expended in repairing bridge over a raceway 
in a highway — Liability of owner of raceway. — Held, that under the statute of 
limitations, sect. 85, ch. 19 R. S., 1858 — sect. 1294 R. S. —the highway in question became 
established beyond controversy asa public highway by use prior to 1860, Held, that 
defendants cannot escape their liability to maintain the bridge merely on the ground 
that some remote grantor of the premises might, had he chosen to do so, have legally 
obstructed the highway by reason of an irregularity in the laying out of the same. That 
defendants must be held to the same obligations they would have been under, had the 
proceedings in laying out the highway been regular. That defendants being primarily 
liable to maintain the bridge in question, so long as they continue their raceway be- 
neath the same, and having neglected and refused to repair and maintain the same after 
due notice, that plaintiffs had the right to repair the bridge and that defendants are 
liable to them for the cost thereof. — Pres. and Trustees Village of West Bend v. Mann, 
Sup. Ct. Wis., Wis. Leg. N., Jan. 2, 1884. 


HOMESTEAD. — To widow and children — Orders of probate court on sale. — A home- 
stead having been assigned by metes and bounds, under the statute, to the widow and 
unmarried minor children of a decedent, in a proceeding in the probate court by an 
executor to sell lands to pay debts, orders of such court in the proceeding directing 
and confirming a sale of the real estate so assigned, subject to the homestead, and while 
the same is occupied as such homestead, are not merely voidable but void — Wehrle r. 
Wehrle, Sup. Ct. Ohio, Rep., Dec. 19, 1883. 


—— See EXEMPTION Laws. 


HUSBAND AND WIFE. —Contract of wife — Necessaries.—The primary presumption, 
where a wife buys necessaries for the family of her husband and herself, is that she 
is acting as his agent, for on him lies the duty of furnishing and paying for them. In 
order to charge her it must clearly appear that the goods in question were purchased 
by her on her own credit, and that they were necessaries. — Hoff v. Koerper, Sup. Ct. 
Pa., W. N. C., Nov. 29, 1883; Wash. L. Rep., Dec. 22, 1883. 
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HusBAND AND WIFE — Continued. 

— Separate estate — How created —Conveyance to trustee. —No specific words 
are necessary to create a separate estate, except it must appear from the language of 
the conveyance that the intention was to place the property beyond the control of the 
husband and all others. Separate estate may be created to take effect at once, during 
an existing marriage, or to take effect in the eventof a future marriage; it may extend 
to a particular coverture or to any number of covertures. As husband and wife may 
convey her general estate to a trustee to be reconveyed as her separate estate, so they 
may convey, in the first place, directly to the trustee for him to hold as her separate 
estate, Without the necessity of reconveying to her.— Duke's Heirs r. Duke’s Devisees, 
Ct. App. Ky., Ky. L. Rep., Dec., 1883. 


— When presumed to be agent of wife. — Although a husband is not, by virtue of the 
marital relation, the agent of the wife in regard to the wife’s property, which consists 
of household goods used and enjoyed by them jointly, when the husband ships and 
cares for such goods the agency of the husband may be inferred from slighter circum- 
stances than would be necessary to establish an agency upon the part of a stranger. 
That a husband attended to the shipping of household goods belonging to his wife, and 
so marked and had possession of the bill of lading or receipt for them, and gave direc- 
tions to the railroad agents as to reshipping them, and as to making inquiries as to 
their whereabouts, will warrant a jury in finding that in these matters the husband wus 
the agent of the wife.— Furman r. Chicago, R. 1. & P. R. Co., Sup. Ct. Iowa, Dec. 29, 
1883. 


INJUNCTION. —Against telegraph company — Removal! of telegraphic instrument — 
Gambling business. —An injunction will not be granted against a telegraph company 
to restrain the removal of a “‘ ticker,” a telegraphic instrument, from the office of one gam - 
bling in “ grain options.” —Bryant vr. West. Un. Tel. Co., U. 5. Cir. Ct. D. Ky., Rep., 
Nov. 14, 1883. 


— Preliminary —Suit of stockholder to restrain corporation.—An action by a 
shareholder against a corporation, to restrain it from acontemplated transaction which 
is ultra vires, may be maintained by the stockholder, and must be sanctioned by the court, 
although all the other stockholders are willing to assent to and aflirm the proposed 
course of action. But a court of equity will not be swift to grant the stringent relief of 
a preliminary injunction to an officious plaintiff who has acquired his interests as a 
stockholder in order to assail transactions of which existing stockholders have not com - 

_ plained, when the rights of the piaintiff may be adequately protected at the ultimate 
decision of the case.— De Pont r, North. Pac. R. R. Co., U. 8. Cir. Ct. 8S. D. N. Y., Rep., 
Dec. 19, 1883. 


— See NUISANCE, 


INN-KEEPERS. — Liability of— Soldiers — Are they travelers or boarders. — Officers 
of the army and navy and soldiers and sailors, who have no permanent residence which 
they can call home, may well be regarded as travelers or wayfarers when stopping at 
public inns or hotels, and to make them chargeable as mere boarders it should be shown 
that explicit contract had been made which deprived them of the privileges and rights 
which their vocation conferred upon them as passengers or wayfarers. An establish- 
ment kept as and admitted to be a public inn is distinguished from a boarding-house. 
Neither the fixing of the price nor conversation in reference to the length of stay of the 
visitor can alter or change its character or the relationship between landlord and guest. 
A guest who pays for his meals as ordered in a restaurant belonging to a hotel does not 
become a boarder by occupying rooms at reduced prices, and for a stipulated period. — 
Hancock v. Rand, N. Y. Ct. App., Daily Reg., Dec. 6, 18853; Alb. L. J., Dec. 22, 1883; 
Wash. L. Rep., Dec. 22, 1883. ’ 


INSURANCE AGENT. — See AGENCY. 


INSURANCE (FIRE).— Parol contract for renewal — Evidence. —\ valid contract of 
insurance, or renewal of insurance, may be made by parol upon terms well understood 
at the time, and the onus is upon the plaintiff to prove to the satisfaction of the jury 
that such contract was made. — King r. Hekla Fire Ins. Co., Sup. Ct. Wis., N. W. Rep., 
Dec. 1, 1884, 
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— Provisions of policy —Transfer of property.—The policy provided that if the 

assured be other than the sole and unconditional owner, or if the property be sold or 
transferred or any change take place in title or possession, whether by legal process 
or judicial decree, or voluntary transfer or conveyance, it should be void. Subsequently 
insured entered into partnership with N. for three years in which insured was to furn. 
ish the capital and N. the time and skill. N. was to receive a fixed percentage of the 
profits, and in any event not less than a stated sum. N. was not to give or to indorse 
any notes either independently or for the firm. Held, that the agreement was a com- 
plete legal partnership under which the title to the property was transferred from the 
insured to the firm, and, held, that the transfer was a violation of the policy which 


worked a forfeiture.— Malley v. Atlantic F, & M. Ins. Co., Sup. Ct. Conn., Ins, L. J., 
Jan., 1884, 


— How far acts of soliciting agent in filling application blanks binding upon 

company. —A soliciting agent, procuring for an insurance company risks and applica- 
tions on which policies are issued, who fills up the application, is, in so doing, the agent 
of the company, and not of the insured; and if the agent make a mistake in wrongly 
stating facts which were correctly given him by the insured in preparing the applica- 
tion, the company is bound by and responsible for such mistake. — Ins. Co. v. Williams, 
Sup. Ct. Ohio, Ohio L. J., Jan. 5, 1884; Week. L. B., Jan. 7, 1884. 


— Title —Land sold, but buildings retained — Concealment — Fraud — Meas- 

ure of damages.—A., having insurance on buildings standing on his own land, 
afterwards sold the land, retaining the ownership of the buildings, and obtained new 
insurance thereon in the same company, which was ignorant of the change of title. 
No fraud was attempted by the insured, and the insurer’s ignorance of the change of 
litle was due to its own carelessness. Held, that the policy was not thereby avoided. 
A. holds insurance upon buildings which must either be removed from their present 
location by a day fixed or else be forfeited to the owner of the land. The buildings 
were destroyed by fire before the day fixed for their removal. Upon the question of 
value, held, that A. is entitled to recover the actual intrinsic cash value of the property 
destroyed, and that the fact that the buildings must be removed at an early date shoulé 
not reduce the damages. — Washington Mills Emery Manf. Co. r. Weymouth, ete., Fire 
Ins. Co., Sup. Jud. Ct..Mass., Rep., Dec. 12, 1883. 


— Notice by company to agent to cancel risk — Effect of. — The company notified 

the agent to cancel the risk, who, in turn, notified the insured, but at the request of the 
latter consented to let the policy stand to a specified time, at the end of which he can- 
celed it on his books after being unable to find the insured. Held, that such direction 
to the agent, when the insured had been notified, was as effective as the most express 
notice that the policy had been canceled, and that an agreement with the agent to con- 
tinue the policy in force by the insured after such notification, would not have been 


binding. — Springfield F. and M. Ins. Co. vr. McKinnon, Sup. Ct. Texas, Ins, L. J., Dec., 
1883. 4 


—- Incorrect answer in application — Effect of— Other insurance.— To the ques- 

tion in the application concerning the property, ‘‘ What insurance is there on it, and in 
whose favor?” The answer was, “None, after the dates above stated;” the dates 
referring to the time when it was erroneously supposed subsisting insurance would 
expire, but which in fact had another year torun. The agent knew of this insurance, 
but not of the time it was torun. The policy provided that it should be void in case 
of further insurance. Held, that where such subsisting insurance was nullified by the 
arrival of a certain contingency, there was no ground of forfeiture in case of the new 
contract.— Emery v. Mut. City and Village’ Ins. Co., Sup. Ct. Mich., Ins. L. J., Dec., 1883. 


— Power of agent— Evidence —Custom.—A fire insurance policy contained this 

clause: ‘“‘ This insurance may be terminated at any time at the request of the assured, 
in which case the company shall retain only the customary short rates for the time the 
policy has been in force. The insurance may also be terminated at any time at the 
option of the company, on giving notice to that effect and refunding a ratable propor- 
tion of the premium for the unexpired term of the policy. It is a part of this contract 
that any person other than the assured, who may have procured the insurance to be 
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taken by this company, shall be deemed to be the agent of the assured named in this 
policy, and not of this company under any circumstances whatever, or in any transac- 
tions relating to this insurance.” Held, that this clause imports nothing more than 
that the person obtaining the insurance was to be deemed the agent of the insured in 
matters i diately connected with the procurement of the policy; that where his 
employment did not extend beyond the procurement of the insurance, his agency 
ceased upon the execution of the policy, and subsequent notice to him of its termina- 
tion by the company was not notice to the insured. Parol evidence of usage or custom 
among insurance men to give such notice to the person procuring the insurance, was 
inadmissible to vary the contract.—Grace v. American Cent. Ins. Co., Sup. Ct. U. S., 
Ch. Leg. N., Dec. 15, 1883; Rep., Jan. 2, 1884. 


— Fixtures— Construction of, in insurance policy.—An exception of fixtures out of 


afire insurance policy upon buildings refers to things which are under some circum- 
stances removable and not necessarily and always a part of the buildings, The words 
“store fixtures,” held, not to refer to the fixtures of a shoe factory insured by the policy 
containing them. —Thurston v. Union Ins. Co., U. 8. Cir. Ct. N. H., Alb. L. J., Dec. 22, 
1883. 


— Agency of broker— When it ceases— Usage —Evidence of.—A fire insurance 


policy contained this clause: ‘‘ This insurance may be terminated at any time at the 
request of the assured, in which case the company shall retain only the customary short 
rates for the time the policy has been in force. The insurance may also be terminated 
at any time at the option of the company, on giving notice to that effect and refunding a 
ratable proportion of the premium for the unexpired term of the policy. It is a part of 
this contract that any person other than the assured, who may have procured the insur- 
ance to be taken by this company, shall be deemed to be the agent of the assured named 
in this policy, and not of this company under any circumstances whatever, orin any trans- 
actions relating to this insurance.” Held, that this clause imports nothing more than 
that the person obtaining the insurance was to be deemed the agent of the insured in 
matters immediately connected with the procurement of the policy; that where his 
employment did not extend beyond the procurement of the insurance, his agency 
ceased upon the execution of the policy, and subsequent notice to him of its termina- 
tion by the company was not notice to the insured. Parol evidence of usage or custom 
among insurance men to give such notice to the person procuring the insurance was in- 
admissible to vary the terms of the contract. — Grace v. Am. Cent. Ins. Co., Sup. Ct. U. 
S., Alb. L. J., Dec, 22, 1883. 


INSURANCE (LIFE). — Suicide of insane person — Liability of Company.—A seif kill- 


ing by an insane person, understanding the physical nature and consequence of his act, 
but not its moral aspect, is not a death by suicide, within the meaning of a condition in 
a policy of insurance upon his life, that the policy shall be void in case he shall die by 
suicide, or by the hands of justice, or in consequence of a duel, or of the violation of | 
any law. — Manhattan Life Ins. Co. v. Broughton, Sup. Ct. U. S., Sup. Ct. Rep., Nov. 28, 
1883; Alb. L. J., Dee. 15, 1883; Rep., Dec. 5, 1883; Ins. L. J., Jan., 1884. 


— Refusal to receive premiums — Forfeiture.— When a company has wrongfully 


refused to receive the premium on a life policy on the ground of alleged lapse, the in- 
sured may tender the premium and recover when the policy becomes due, or in an 
action for rescission of contract recover back premiums with interest, or maintain an 
action to continue the policy in force. The receipts in the hands of the agent provided 
that premiums should not be received after they were overdue unless the insured was 
in good health, etc. Such premiums had been previously received without objection. 
No notice had been given the insured to change the practice, and no payments on over- 
due premiums previously made had been returned. Held, that where the insured was 
in good health the company could not declare a forfeiture and refuse to receive an over- 
due premium. — Nat. Life Ins. Co. v. Tullidge, Sup. Ct. Ohio, Ins. L. J., Dec., 1883. 


— Life policy — Death by own hand— Construction of provision — Insanity.—In 


this action, which was upon a policy of life.insurance containing a proviso that it should 
be null and void in case the insured “shall under any circumstances, die by his own 
hand,” issue was joined as to whether his death was within the proviso. Held, while it 
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INSURANCE (LIFE) — Continued. 


is competent for the parties by plain stipulation to qualify or restrict the popular mean. 
ing of words in a policy, yet a proper construction of the proviso requires that the words 
‘under any circumstances,” be disregarded as too general and indefinite. Where, as in 
this case, there is no qualification to the expression, “ shall die by his own hand,” the 
popular and legal definition will obtain; and the death of the insured by his own act, is 
not within the proviso, if, at the time, he was under the controlling influence of insanity, 
although he intended to take his life and understood the physical nature and effect of 
his act. — Shultz vr. Home Life Ins. Co., Sup. Ct. Com. Ohio, West. Ins. Rev., Dec., 1883, 


— “Accident ticket ’’— Terms of. — Where an “ accident ticket,” provided that the in. 
surance should not extend to a case of death or injury caused by “ voluntary exposure 
to unnecessary danger,” and that “ walking, or being on the road-bed or bridge of any 
railway are hazards not contemplated or covered by this contract, and no sum will be 
paid for disability or loss of life in consequence of such exposure, or while thus ex. 
posed.” Held, that a holder of such a ticket while traveling on a railway train which 
stopped on a bridge by reason of a draw being open, and who, while the train was stand. 
ing still, went to the front platform of the car in which he had been riding and passed off 
the car by the steps into and through a large hole caused by the removal of some planks 
during the making of repairs, and was killed by the fall, had not been guilty of “ volun. 
tary exposure to unnecessary danger,” nor was he “ walking, or being on the road-bed 
or bridge of any railway,” within the terms of the contract of insurance; and the com- 
pany were therefore liable to his administrator. The death was caused by an “ acci- 
dent,” and not by any act of the insured, which was fairly within the meaning of the 
exceptions. — Burkhard r. Travelers’ Ins. Co., Sup. Ct. Pa., Ins. L. J., Jan., 1884. 


——Insurable interest — Where the beneficiary resided under the same roof as the in- 

sured, who was unmarried, and was a member of the same social and domestic circle, 
and the insured having no relatives remaining to him regarded the beneficiary much as 
adaughter. Held, that they were of the same family within the meaning of the Michi- 
gan statute regarding insurable interest, and there was sufficient interest to support a 
life policy, —Carmichael v. N. W. Mut. Ben. Assn., Sup. Ct. Mich., Ins. L. J., Jan., 1884. 


INSURANCE (MARINE). — See ADMIRALTY. 


JUDGMENT.—Lien on real estate — Sale under — Right of owner of land incumbered 

by lien.—The owner of land incumbered by a judgment lien may recover from the 
judgment creditor an excess over the balance due on the jugdment, received by the 
latter on a sale under a vendi; notwithstanding the judgment creditor was the pur- 


chaser and the owner was not a party to the judgment. — Sparrow, Admr., v. Hosack, 
Sup. Ct. Com. Ohio, Ohio L. J., Dec. 1, 1883. 


JURISDICTION.— Justiceof the peace — Material-man— Rights of.-- While the law 

requires a justice of the peace to exercise the functions of his office in the precinct 
for which he is elected or appointed, yet, having jurisdiction co-extensive with the 
limits of the county, a judgment rendered by him in any other precinct thereof is not 
void on that account. The right of a material-man under the mechanic’s lien law to 
money going to a contractor is superior to that of an ordinary creditor under proceed- 


ings in garnishment. — Jones v. Church of Holy Trinity, Sup. Ct. Neb., N. W. Rep., Dee. 
8, 1883; Ch. Leg. N., Dec. 15, 1883. 


—— Jurisdiction under a law of the United States — Injunction — Right of rail- 

road under act of Congress to construct bridges, etc. — A suit arises under a law 
of the United States, when the controversy involved therein turns upon the existence, 
effect, or operation of such a law, and, therefore, a suit by a riparian owner to enjoin 
the construction of a bridge contiguous and injurious to his property, upon the ground 
that the defendant is not authorized to build the same ky a certain act of Congress, as 
it pretends and claims, arises under said act and is within the jurisdiction of the 
proper Circuit Court. The_Northern Pacific Railway Company was authorized by said 
acts ** to lay out, locate, construct, furnish, maintain, and enjoy a continuous railway” 
from Lake Superior to Portland, Ore., “ with all the powers, privileges, and immunities 
necessary tocarry into effect the purpose” of said acts, the same “ to be constructed in 
& substantial and workmanlike manner, with all the necessary draws, * * * bridges, 
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JURISDICTION — Continued. 


“an etc, * * * equalin all respects to railways of the first class;" and it is necessary to 
rds cross the Willamette river with such road in order to reach Portland from the 
sin eastward. Held, that the right of the company to build and maintain a drawbridge 
the across said river or other navigable water on the line of its road to Portland, without 
is causing any unnecessary injury or obstruction to the usefulness thereof, is clearly im- 
ity, plied in said acts; but that Congress, not having prescribed the exact location or partic- 
bet ular character of such bridge, the right of the corporation to construct it is subject to 
s the judgment of the proper court, as to whether it is being constructed without unneces- 
in. sary injury to the navigability of such water, upon the complaint of any one specially 
ire injured thereby or likely to be. — Hughes v. North Pac. Ry. Co., West C. Rep., Jan. 
hy 3, 1884. 

be —Transfer of subject of action for jurisdictional purposes. — A bill in equity in the 
X- Circuit Court of the United States against a town in one State by a citizen of another, 
ch for relief against the accidental omission of seals from bonds of the defendant, payable 
d- to bearer, and held by the plaintiff, some of which are owned by him, and others of 
Di which are owned in different amounts, part by citizens of the State in which the town 
ks is, and part by citizens of other States, and have been transferred to him by the rea! 
n- owners for the mere purpose of being sued, should be dismissed under the act of 
od March 3, 1875, ch. 137, sect. 5, so far as regards all bonds held by citizens of the same State 


aS the defendant, and bonds held by a citizen of another State to a less amount than 
$500. — Township of Bernards r. Stebbins, Sup. Ct. U. S., Sup. Ct. Rep., Vol. IIL, pt. 5. 


—— Agreements ousting jurisdiction — Condition precedent to bringing action. — 
The right to resort to the ordinary legal tribunals cannot be relinquished by an agree- 
mentin advance of the arising of any dispute; a pending controversy, however, may be 
referred by the parties to an extraordinary tribunal. By agreement it may be made 4 
condition precedent to the bringing of an action that the amount to be recovered 
therein shall be previously determined in a particular method. In a trust assignment it 
was provided that at the expiration of a certain time the fund in the trustee’s hands 
should “ be divided by the parties, or, on failure, be decreed by the court of B. County.” 
Held, that at the expiration of the time the cestwis que trustent could maintain a bill 
against the trustee in the court of A.County, the same having ordinary jurisdiction of 
defendant. —Rea’s App., Sup. Ct. Pa., Rep., Dec. 12, 1883. 


— What record must show to confer— Appellate court will take notice of juris- 
dictional facts. — When the jurisdiction of the Circuit Court depends upon the citizen - 
ship of the parties, such citizenship, or the facts which in legal intendment constitute it, 
must be distinctly and positively averred in the pleadings, or appear affirmatively and 
with equal distinctness in other parts of the record. An averment that parties reside, 
or that a firm does business, in a particular State, or that a firm is ‘‘ of” that State, is 
not suflicient to show citizenship in such State. Where the record does not show a case 
within a jurisdiction of a Circuit Court, this court will take notice of that fact, although 
no question as to jurisdiction had been raised by the parties. —Grace vr. Am. Cent. Ins. 
Co., Sup. Ct. U. S., Alb. L. J., Dec, 22, 1883. 


— See Equity. 


Juror. — Exclusion by courts. — The court may in its discretion exclude from the panel 
a juror who is not legally disqualified to sit.— Snow r. Weeks, Sup. Jud. Ct. Me., Rep., 
Dec. 19, 1883. 


JUSTICE OF PEACE. —See JURISDICTION, 


LEGITIMACY. — Law of domicile of parent governs. — A person legitimate according to 
the law of the domicile of his father at the time of his birth is legitimate everywhere, for 
the purpose of succeeding to persunal property. — Matter of Andros, Eng. High Ct. Just., 
Chan. Div., Alb. L. J., Dec. 1, 1883. 


— Slave marriage — Validity.—The issue of a slave marriage, though their parents 
died before the emancipation proclamation, are, under the statutes of Ohio, lawful heirs 
of their father. — Morris rv. Williams, Sup. Ct. Ohio, Ohio L. J., Dec., 1883; Rep., Jan. 9, 
Iss4. 
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LIBEL. — Innuendo— Inducement.— An indictment for libel, setting out a publication 
of words not libellous per se, the innuendo to which, however, points to a meaning not 
general but restricted, which restricted meaning would not naturally be attributed to 
the words, except by reference to intrinsic facts, not averred in a prefatory statement, 
will yet be unobjectionable if the facts necessary to show such meaning appear in the 
publication itself, so that the restricted meaning attributed to the words may be naturally 
discovered therein when read in connection with the preceding matter of the publica. 
tion, — State r. Mott, N. J. Sup. Ct., N. J. L. J., Dec., 1883. 


necessary to constitute — Extrinsic matter — Relevancy of.—In an 
action for libel, when the language of the publication is not actionable per se, but re. 
quires explanation by some extrinsic matter to make it actionable, the complaint must 
allege such extrinsic matter which, coupled with the language published, affects its 
construction, and shows that it conveyed the actionable meaning which plaintiff claims 
for it. In those trades or professions in which ordinarily credit is essential to their 
successful prosecution, —as, for example, that of merchant, —language is actionable 
per se which imputes to one in such trade or profession a want of credit or responsibility, 
or insolvency, past, present, or future. Such language necessarily, or naturally and 


presumptively, causes pecuniary loss to the person of whom it is published. — Newell v. 
How, Sup. Ct. Minn., N. W. Rep., Dec. 8, 1883. 


—— Question for jury— Liability of one partner for libel of another. — Whether a 
placard placed on a piece of furniture standing on the sidewalk in front of a store, with. 
the words ** Taken back from W., who could not pay for it, to be sold at a bargain,” isa 
libel upon W., is a question for the jury. One partner in a firm engaged in dealing in 
furniture and draperies is not, merely because of being partner, liable for a libel pub- 
lished by another partner, or a servant of the firm, by placing a placard on a piece of 


furniture, the property of the firm, offering it for sale.— Woodling v. Knickerbocker, 
Supt. Ct. Minn., N. W. Rep., Dec. 8, 1883. 


LICENSE.—Injury by railroad — Trespassers — Negligence — Walking on track. — 
Where the right of way of a railroad company has been in constant use by travelers on 
foot for more than twenty years, without objection from the company, it is for the jury 
to say whether the company acquiesced in such user. Such a user, while not establish- 
ing a public highway upon the company’s right of way, would relieve the persons pass- 
ing over the same from being treated as atrespassers by the company. There isa clear 
distinction between the care which a railroad company is bound to exercise towards 
mere trespassers and towards those who are on its right of way by the license of the 
company, and in case of along and constant user of such way the company and its ser- 
vants are charged with notice of it, and cannot neglect precautions to prevent danger to 
persons traveling thereon. Willful injury is not the only ground of liability in sucha 
case, — Davis v. Chicago & N. W. Ry. Co., Sup. Ct. Wis., N. W. Rep., Dec. 15, 1883. 
LIEN. — See DEED. 
LIMITATIONS, STATUTE OF.—Customs— Appeal not determined—Statute of 
Limitations.— Under the act of Congress declaring that no suit shall be brought to 
recover an excess of duties paid until] after the appeal to the secretary of the treasury 
has been left undecided for ninety days, the option of the importer to sue cannot be 
turned into an accrued right, the failure to pursue which will start the running of the 
Statute of Limitations. — Arnson v. Murphy, Sup.Ct. U. 8., Rep., Dec. 19, 1883. 


— Statute of— What constitutes a bar.— The deed or instrument relied on as color 


of title must purport to convey ttle. A mortgage given to secure a debt is not color of 


title within the meaning of the statute.— Robbins v. Moore, Sup, Ct. Ill.,Ch. Leg. N., 
Dec, 22, 1883. 


—— See DEBTOR AND CREDITOR; PRINCIPAL AND AGENT; TAX-SALES ; VENDOR-VENDEE; 
WILL. 


MALICIOUS PROSECUTION.—Larceny—Burden of proving want of probable 
cause. —In an action for malicious prosecution plaintiff must prove affirmatively both 


malice and want of probable cause,— Sutton v. Anderson, Sup, Ct. Pa., W. N. C., Dec 
13, 1883. 
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Manpamus. — To reinstate member of religious corporation.— The writ of mandamus 
will not be issued to compel a religious corporation to reinstate an expelled member.— 
Sale r. First Baptist Church, Sup. Ct. lowa, Rep., Dec. 12, 1883. 


_— Insurance commissioner not compelled to issue certificate to foreign com- 
pany toinsure lives‘on the assessment plan in this State.— Under the provisions 
of sect. 3630e of the R.S.as amended (80 Ohio L., 180), the insurance commissioner 
cannot be compelled to issue his certificate of authority to do business in this State, to 
acorporation organized under the laws of another State to insure lives upon the assess- 
ment plan, where, by the laws of such other State, Ohio companies organized to do the 
business contemplated in section 3630, R. S., are not entitled, as of right, to a certificate 
of authority to do business therein. — Ohio, ex rel. Mut. Res. Fund Life Assn. v. Moore, 
Sup. Ct. Ohio, Week. L. B., Dec. 17, 1883; Ohio L. J., Dec. 8, 1883; Rep., Jan. 9, 1884. 


— See MUNICIPAL CORPORATIONS, 


MARRIAGE. — Marriages between slaves — Rights of widows in lands of deceased 
husbands. — A marriage between slaves, in a Slave State, where such marriage had 
no legal validity, was of imperfect obligation, and, before the emancipation proclama- 
tion, was so far avoided by a marriage of the husband to another woman, valid at the 
place where solemnized, that on the death of the husband and second wife, she who 
was the first wife has no interest, as agairst the issue of the second marriage, in the 
property acquired by such husband and second wife during their cohabitation. — 
McDowell v. Sapp, Sup. Ct. Ohio, Week. L. B., Jan. 7, 1884; Ohio L. J., Jan. 5, 1884. 


MASTER AND SERVANT. — Negligence— Safe machinery and appliances — Notice of 
danger. — A servant was injured while running a splitting saw for his employer. It 
was shown that such saws were ordinarily used without a guard; but thatif a guard 
had been used in the present case, it would have tended to prevent the accident. Held, 
that it was for the jury to decide as matter of fact whether the saw was in a safe and 
proper condition for use. The duty of a master to give notice to his servant of risks 
and perils to which the latter will be exposed inthe course of his employment, when. 
such duty exists, is an absolute one. It is not performed when the ter takes reason- 
able and proper pains to give such notice. The ter is responsible in case the servant 
suffers through a want of receiving a proper notice. — Wheeler v. Wason Mfg. Co., Sup. 
Jud, Ct. Mass., Rep., Dec. 5, 1883. 


— See RAILROADS, 


MECHANIC’S LIENS. — See JURISDICTION, 


MISTAKE.—Receiving money of another by mistake — Fraud — Interest.— Where a 
party has received or acquired the money of another by mistake merely, without fraud, 
the general rule is that interest does not run upon it until the party,in whose posses- 
sion it is, is putin default by a demand by the party to whom it is justly due, in which 
case, if the money be returned after demand, interest begins to run. — Sibley v. Willard, 
Sup. Ct. Minn., N. W. Rep., Dec. 1, 1883. 


MorTGAGE. — Servitudes— Title under foreclosure.— Plaintiff brought this action 
to restrain defendants from putting up a building upon land adjoining the church edifice, 
which would exclude the light from the church windows on that side. It appeared that 
plaintiff had sold,this land to defendant Mack under an agreement that the use of light 
from all openings on that side should be reserved for use of plaintiff. Mack, who had 
assumec the payment of a mortgage previously existing upon the property, conveyed 
the land, through a third person, to his wife, subject to that mortgage, but without any 
liability for its payment assumed by her. Upon its foreclosure she became the pur- 
chaser and took the deed. Held, that that vested in her, under the statute provision, 
the title’ of the mortgager and mortgagee, unaffected by the intermediate acts of the 
mortgager and those succeeding to his interest, and therefore the sale and conveyance 
to her under the mortgage relieved the property from the restrictions subject to which 
the plaintiff conveyed it to her husband. — Episcopal Church v. Mack, Ct. App. N. Y., 
Cent. L. J., Nov. 9, 1883; Rep., Nov. 14, 1883. 


— Foreclosure on notes transferred by Mortgagee— Redemption — Amount of 
sale. — Where some of the notes, secured by a mortgage on land, are transferred by the 
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MORTGAGE — Continued. 


mortgagee, and the transferee forecloses and sells the land, the mortgager or his 
grantee may redeem the land by paying the amount for which it was sold, with interest 


and costs, and the lien of the mortgage, for any unpaid balance, is gone. — Harms y. 
Palmer, Sup. lowa, Ct. Rep., Nov. 14, 1883. 


—— Redemption by junior mortgagee. — A junior mortgagee, not made a party to the 
foreclosure of the senior mortgage, has the right to redeem from such mortgage; but 
where the prior mortgagee has become the purchaser at the foreclosure sale, thereby 
acquiring the equity of redemption, he may pay the amount upon the junior mortgage, 
redeeming that; the junior incumbrancer, when he redeems, being entitled, not to 4 


conveyance of the premises, but only to an assignment of the prior mortgage — Smith 
v. Shay, Sup. Ct. Lowa, N. W. Rep., Dec. 15, 1883. 


—— Parol agreement allowing redemption— Validity of— Power of president 
and general agent of insurance company tomake such. — A parol agreement to 
allow a mortgagee to redeem within a reasonable time after foreclosure is binding and 
will be enforced. The power of the president and general agent of a company to enter 
into such agreement is within the apparent scope of their authority, although such 
power was lodged only in the directors by the by-laws where the mortgagee had no 
knowledge of the by-laws, and the company is estopped from denying such authority, 
Where the principal business of the company is insurance, and loans on real estate are 
a more incident, and no harm to it will résult, a prompt enforcement of such parol 


agreement by the mortgagee will not be insisted on. — Union Mut. Life Ins. Co. v. White, 
Ins. L. J., Dee., 1883. 


—— Reformation of — To trustee for wife — Lien. — An insolvent debtor duly executed 
and delivered a mortgage of lands to a trustee, to secure a bona side indebtedness to his 
wife. The name of the trustee was omitted in the granting clause, and also in the 
covenants of the mortgage; but the grant was to and his assigns forever in trust 
for the use and benefit of his wife, her heirs, and assigns. In the clause of defeasance was 
a copy of a promissory note signed by the debtor and payable to the assignee for the use 
and benefi: of his wife. The mortgage was duly recorded, and afterwards other parties 
obtained judgment liens on the lands. Held, that the mortgage, taking all its parts to- 
gether, furnishes the means to supply the omission of the name of the grantee, and it 
Was not error to so reform it as to supply this omission, The mortgage created a valid 
lien on the lands from the date when it was filed for record. A mortgage thus made, to 
secure a bona fide indebtedness of the mortgager to his wife, does not enure to the 


benefit of all the creditors of the mortgager.— Hitesman r. Donnel, Sup. Ct. Com. 
Ohio, Ohio L. J., Dec., 1883; Week. L. B., Dec. 10, 1883. 


—— Indemnity mortgage — Notice — Lien. — The owner of a lot sold and conveyed the 
same — his vendee as a part consideration for the conveyance, agreeing to assume an un- 
recorded mortgage of indemnity on the premises, executed by the owner seven months 
before. The vendee, on the day he received his deed, recorded it, and on the day fol- 
lowing, the mortgagee recorded his mortgage of indemnity. The vendee, several months 
thereafter, sold and conveyed the premises to B., and took from him his notes for the 
balance of the purchase-money secured by mortgage on the premises, and for a valuable 
consideration, assigned the notes and mortgage to S. before due. B,. and S. had no 
actual notice of the mortgage of indemnity, when they acquired an interest in the 
property. Held, the mortgage of indemnity did not become a lien upon the premises. 
S. took the mortgage assigned to him, subject only to such equities, if any, as existed 
between the vendee and B. The conveyance to B. was not affected by any equities ex- 
isting between the vendee, his grantors, and the owner of the mortgage of indemnity. — 
Doherty v. Stimmel, Sup. Ct. Com. Ohio, Ohio L. J., Dec., 1885. 


Homestead —8 


d mortgage not including same — Foreclosure rights of 
mortgager. — Where certain lands, including the homestead, are mortgaged, and the 
mortgager creates another mortgage, on that portion not the homestead, he is entitled, 
on the foreclosure of the senior mortgage, to have the property other than the home- 
stead sold first, even though the junior mortgage had been previously foreclosed; other: 
wise he would be deprived of his homestead, not by his voluntary act, but by operation 
of law. — Equitable Life Ins. Co. v. Gleason, Sup. Ct. lowa, N. W. Rep., Dec. 22, 1883. 
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MuNICIPAL CORPORATION, — Hack stand — Obstructing street — Nuisance. —Held, un- 
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der authority of an ordinance of the city of Cincinnati, B. and others, who were owners 
and drivers of hackney coaches, used and occupied the side of the public street on which 
plaintiff's store-rooms fronted, as a hackney coach stand, in such manner and 80 con- 
stantly, as to constitute an unlawful interference with the use and enjoyment of plain- 
tiffs premises, and so as to render access to the store-rooms of the plaintiff impossible. 
Aeld, that such grant was without authority of law, and constitutes no justification for 
obstructing the plaintiff’s right of access to the street. —Branahan v. Cincinnati Hotel 
Co., Sup. Ct. Ohio, Ch, Leg. N., Nov. 10, 1883, Rep., Dec. 5, 1883. 


_—May change grade of streets— Damages.— A municipal corporation may, in the 


exercise of a power granted by the State, elevate or depress the grade of a street, with- 
out making compensation to owners of abutting property for resulting injuries, unless 
the power has been abused by an unskillful execution. It follows that a municipal cor- 
poration is not liable to abutting property owners for any damages resulting from the 
construction of a viaduct, the approaches to which practically amount to raising the 
grade of the street, — Albertson v. South Pueblo, Dis. Ct. Pueblo Co., Col. L. Rep., Jan. 
3 and 10, 1884. 


—Ordinary railroads —Compensation—Liability of city—Ordinance ultra 


vires. — While it may be said that bridges, culverts, and even street railways are mat- 
ters contemplated by the lot owner, no such presumption applies to the use of the 
street by an ordinary railroad. This is not a local convenience, but an obstruction to 
the use of the street by the local public, and is a burden or servitude which abutting 
owners cannot be presumed to have anticipated or consented to. For any injury and an- 
noyance occasioned by such railroad, which are peculiar to an abutting owner, and not 
shared by the general public, he ought to receive compensation, though the city hold 
the fee, and grant the right of way. If the city by ordinance only gave consent on be- 
half of the corporation and the public that the street might be used by a railroad, it 
would, of course, not be liable; and if it was intended by the ordinance to confer upon 
the railroad company a right to use the street without compensation to adjoining own- 
ers, where permanent injury resulted from such use, the ordinance is, in this respect, 
ultra vires and void. —City of Denver rv. Bayer, Sup. Ct. Col., Col. L. Rep., Jan. 3, 1884. 


— Board of aldermen — Excluding member for ineligibility — Mandamus — Quo 


Warranto. — Plaintiff was elected an alderman of the city of Raleigh, and ex- 
cluded by a resolution of the defendant board from acting as a member thereof, and his 
seat declared vacant upon the ground that he held “an office or place of trust or profit” 
under the United States government at the time of his election as alderman, and was 
therefore ineligible under the constitution. Held, that the action of the defendants 
was not warranted by law. A municipal body cannot deprive one of its members of his 
place for causes affecting his eligibility which existed at the time of his election. But 
where, in such case, one is removed and his successor elected and inducted into office 
under a power given to fill vacancies, such successor holds under color of competent 
authority, and is a de facto officer; and the plaintiff, being the adverse claimant, cannot 
be reinstated by mandamus against the defendants, but must resort to quo warranto. — 
Ellison r. City of Raleigh, Sup. Ct. N. C., Rep., Dec. 12, 1883. 


— Municipal bonds— Exchange for new bonds — Waiver of defenses. — Where a 


town has for its own benefit destroyed its old bonds and issued new ones in their place, 
it will not be permitted to urge the defenses which might have been interposed to the 
surrendered obligations. The creditor has a right to assume that such defenses were 
waived when the old bonds were cancelled and new ones issued. — Chandler rv. Town of 
Attica, U. 8. Cir. Ct. N. D. N. Y., Rep., Jan. 2, 1884. 


— Municipal bonds — Defective execution — Omission of seal. — If commissioners, 


authorized by statute to subscribe in the corporate name of a town for stock in a rail- 
road company, and, upon obtaining the consent of a certain majurity of tax-payers, to 
issue bonds of the town under the hands and seals of the commissioners, and to sell 
the bonds and invest the proceeds of the sale in stock of the railroad company, which 
shall be held by the town with all the rights of other stockholders, issue, without ob- 
taining the requisite consent of tax-payers, to the railroad company, in exchange for 
stock, such bonds signed by the commissioners, but on which the seals are omitted by 
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oversight and mistake; and the town sets up the want of seals in defense of an action 
at law afterwards brought against it by one who has purchased such bonds for value, in 
good faith, and without observing the omission, to recover interest on the bonds,—g 
court of equity, at his suit, will decree that the bonds be held as valid as if actually 
sealed before being issued, and will restrain the setting up of the want of seals in the 
action at law.— Township of Bernards v. Stebbins, Sup. Ct. U.S., Sup. Ct. Rep., Vol, 
Pt. 5. 


—— See DAMAGES. 
MUTUAL BENEFIT ASSOCIATION. —See CORPORATIONS. 


NEGLIGENCE.—Employe having notice of defective machinery — Notice to master— 
Liability of latter. —If a servant, who has knowledge of defects in the instrumental. 
ities furnished for his use, gives notice thereof to his employer, who thereupon prom- 
ises that they shall be remedied, the servant may recover for an injury caused thereby, 
at least when the master requests him to continue in the service, and the injury occurs 
before the expiration of the time within which the defects were promised to be reme- 
died, and where the instrumentality, although defective, was not so imminently and 
immediately dangerous that a man of ordinary prudence would have refused longer to 
use it. His subsequent use of the defective instrumentality, under such circumstances, 
could not necessarily, or as a matter of law, make the servant guilty of contributory 
negligence. Under such circumstances the servant may recover, although aware, not 
only of the existence of the defects, but also of the risks to which they naturally expose 
him. A railroad company is not relieved from the charge of negligence in sending out 
an employe with a defective engine simply because it did not have sufficient time after 
notice of the defect to repair it, and had no other engine in proper condition to send 
out. —Greene v. Minn. & St. L. Ry. Co., N. W. Rep., Dec. 8, 1883; Ch, Leg. N., Dee. 15, 
1883; Rep., Jan. 2, 1884. ; 


—— Sleeping cars — Theft from passenger while asleep — Measure of duty of com- 
pany — Evidence. —A., having taken a berth ona sleeping car, retired for the night, 
placing his watch and pocket-book in his waistcoat, which was rolled up under his pil- 
low. The sleeping-car company’s regulations required an employe to be on guard all 
night in a position in which he could command a view.of the whole aisle. On the night 
in question, the porter was absent from his place a few minutes blacking a passenger’s 
boots in the ante-room of the car. The companion of said passenger in the meantime 
was left alone in the aisle of the car. Inthe morning A. discovered that his watch and 
pocket-book were gone. In an action by him against the company to recover the value 
of the articles lost, the court charged that if the jury believed that the theft occurred 
while the porter was absent from the car, and that if he had remained in his place the 
theft could not have occurred without detection, the company was liable. Held, not 
error, Evidence to the effect that another passenger in the same car was robbed on 
the same night, was held admissible in the above case on behalf of the plaintiff as 
bearing on the absence of proper care by the company.— Pullman Palace Car Co. v. 
Gardner, Sup. Ct. Pa., W. N. C., Dec. 20, 1883; Cent. L. J., Jan. 4, 1884; Alb. L. J., Jan. 5, 
1884; Rep., Jan. 2, 1884. 


— See DAMAGES; LICENSE; RAILROADS; TELEGRAPH COMPANIES. 


NEGOTIABLE INSTRUMENTS. — Instrument for payment of money — Title by deliv- 
ery — Intention. — Whether an equitable interest in an instrument for the payment 
of money passes by delivery — whether such instrument be negotiable or not, or be 
indorsed or not —depends solely on the intention of the parties. Buta secret inten- 
tion inconsistent with the positive acts of the party, is of no avail. R., the owner of a 
county order, on presenting it to the treasury for payment, was requested by M., 
the treasurer, to take it to his bank, which he did, and delivered it to the bank with- 
out indorsement, and took credit for the amount thereof as a deposit in his account, 
subject to his check in two or three days thereafter. On the next day the bank 
presented the order to the treasurer for redemption, and the same was satisfied by giv- 
ing credit to the bank upon its checks then held by the treasurer. On the second day 
thereafter, and before R. had checked on any portion of the order deposit, the bank 
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NEGOTIABLE INSTRUMENTS — Continued. 
failed. Held, without showing bad faith on the part of M., an action against him by R. 
for the wrongful conversion of the order, cannot be maintained. — Miles v. Reiniger, 

Sup. Ct. Ohio, Ohio L. J., Dec., 1883. 


Notary PUBLIC. — Habeas corpus — Perjury — Acknowledgement of deed before 
notary.— A notary public has jurisdiction to administer an oath to the party acknowl - : 
edging the execution of a deed, for the purpose of identifying him; and the party being 
acompetent witness, and his testimony material to the proceeding, there is probable y 
cause for holding him to answer upon a charge of perjury, his testimony before the ; 
notary having been shown to be false.— Ex parte Carpenter, Sup. Ct. Cal., Ch. Leg. N., 
Dec. 1, 1883. 


NuISANCE. — City lots built on so as to cause— Location of out-buildings.— When 
lots are laid out in a city with an established front, parties buying inside lots do so with 
the expectation that owners of corner lots will build in accordance with the established 
frontage; and if such owners change the front and cause the rear of their lot to abut 
upon the adjoining lots, equity will so far control them in the location of their out- 
buildings as to prevent them from interfering with the enjoyment of adjoining prop- 
erty.— Cook v. Benson, Sup. Ct. lowa, N. W. Rep., Dec. 15, 1883. 


— Slaughter-house —Injunction — Public nuisance — Remedy.—A. owned a slaugh- 
ter-house which he had been working as such for twenty years when plaintiffs brought 
an action against him for a nuisance and alleged that he left the entrails and other parts | 
of slaughtered animals exposed on his premises, producing a foul stench, poisoning the f 
air all around and endangering the health of plaintiffs. They asked an injunction. 

Held, that an indictment is the proper remedy for a common nuisance, and an individual 

is entitled to an injunction only when he shows special injury, yet the fact that 

the injury complained of was common to the five plaintiffs, does not make it a ; 
public nuisance. Where the nuisance endangers the health of complainant, or } 
renders him uncomfortable, not from the annoyance caused by running the ma- a. 
chinery, but from the polution of the air, he is entitled to relief. The fact that the ; 
nuisance was originally built remote from human habitations and plaintiffs have since } 
put up their dwellings is no defence in an action seeking to enjoin the further continu- ! 
ance of the nuisance. —Seifried v. Hays, Ct. App. Ky., Ky. L. Rep., Dec., 1883, 


— Brooklyn bridge—East River—Navigable waters—Power of Congress—Agent 7. 
to approve— Decision final. — Brooklyn bridge is nota public nuisance, and the 
East River at New York is a part of the “ navigable waters of the United States.” Con- 
gress has control of the navigable waters of the United States in all matters connected } 
with the freedom of navigation; and a bridge erected by authority of Congress, over a : 
navigable channel, cannot be complained of as a public nuisance, by a person } 
suffering damage or inconvenience therefrom in common with the rest of the public. 
The decision of a person appointed by act of Congress to determine whether the provis- 
ions of the same act, authorizing a certain public work to be built ina particular way, 
have been complied with, cannot be called in question by a stranger. — Miller v. City 
of N. Y., Sup. Ct. U. S., Sup. Ct. Rep., Vol. IIL, Pt.5; Alb. L. J., Jan. 12, 1884. 


OFFICIAL BOND. — See PUBLIC OFFICER. 


PARENT-CHILD. — Liability of ‘one in loco parentis. — Where a parent (or one who by 
bond or otherwise undertakes the support of children in loco parentis) stands ready to 
furnish such support, no other person is authorized to act for and charge the expenses 
for necessaries upon the father, without an express promise to that effect, or proof of 
circumstances implying such a promise. — Judge v. Barrows, Sup. Ct. Wis., N. W. Rep., 
Dec. 22, 1883. 


-— Right of parent to claim for services of minor child — Release of claim. — The 
minor son of one of the members of a firm entered its employment, and the account for 
services was in the name of the son, who received all that ever was paid thereon; no 
credit was given to the father on account of the same, nor did he claim the benefit of ; 
the same, The firm made an assignment for creditors ; the son rendered services there- ; 
after during minority, and received wages to himself from the assignee. There was ' 
some parol evidence of practical emancipation at the inception of the services. The | 
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father, after the assignment, by deed or release, relinquished to his minor son his right 
to said wages. In an action by the son, after attaining his majority against the firm 
and their assignee, for wages while a minor, the court, disregarding the evidences of 
emancipation, directed a verdict for plaintiff by virtue of the deed of release by the 
father. Held, that such release was invalid; that there was evidence for consideration 
of the jury, and the withdrawal of the case from them was error. — Beaver v, Bare, 
Sup. Ct. Pa., W. N. C,, Jan. 3, 1884. 


—~ Custody of infant. — The right of a parent to the custody of an infant child is not 
absolute. When the parent has voluntarily parted with custody and seeks to regain it, 
the interests of the * infant will be considered, and, if of sufficient discretion, its wishes 
consulted ;” and those considerations will be controlling. In this country the right of 
the child to determine as to its custodian does not depend on age alone; but its capac- 
ity, information, intelligence and judgment, are evidences which will be taken into the 
account, and from these, ascertained upon examination, the court will determine 
whether it can take a comprehensive view of its situation and surroundings, and form 


an intelligent preference. — Ex parte Robinson, Sup. Ct. Denver, Col. L. Rep., Dec. 13, 
1883. 


— See LEGITIMACY. 


PARTNERSHIP. — Insolvency of — Application of assets — Transfer by one partner 

to copartner. — When a firm is insolvent the partnership property will be applied to 
the payment of the partnership debts, and an individual creditor of one of the partners 
is not entitled to be paid out of such property in preference to partnership creditors. 
A transfer of the interest of a partner of an insolventtirm to his copartner, does not 
enable the assignee, as against the creditors of the firm, to apply the partnership 


property to the payment of his individual debts. — Roop v. Herron, Sup. Ct. Neb., N. W. 
Rep., Dec. 8, 1883. 


— Debts — Priority of individual creditor. — The individual creditor of a partneris not 
entitled to priority over the firm creditors as to the individual property of the debtor. — 
Shakleford’s Admrs. v. Clark, Sup. Ct. Mo., Rep., Dec. 19, 1883. 


PATENTS. — Adaptation of old devices. — The same general principles of construction 
extend to patents for designs as in cases of utility patents. The design must be new 
and original, and the adaptation of old devices or forms to new purposes will not warrant 
a patent for a design. Upon demurrer to a bill for the infringement of a patent for a 
design, the demurrer questioning the novelty of the invention, the court may resort to 
its common knowledge to determine whether the design covered by the patent is only a 


new use of an old and well known device. — West. Electric Mfg. Co. v. Odell, U. S. Cir. 
Ct. N. D. Ill., Ch. Leg. N., Dec. 1, 1883. 


PerRJuRY. — See CRIMINAL LAw. 


PLEDGOR-PLEDGEE. — Holder of chattel — Presumption of ownership. —In absence 

of evidence to the contrary, the man who holds a chattel in his own name and pledges 
it, is presumed to be the owner, and the pledgee is taken to have knowledge that the 
pledgor is the owner. — Foster v. Berg, Sup. Ct. Pa., Pittsb. L. J., Dec. 26, 1883. 
—— See CORPORATIONS. 


Powrrs.— To mortgage —Includes power to extend existing mortgage.—C. and 

his wife executed a mortgage on her estate for his debt. Thereafter she died, and by 
will gave him an estate for life in the property, appointed him executor and granted 
the power to him to mortgage or to sell the property to pay off the incumbrances 
thereon, Thereafter he and the mortgagee made a valid contract, extending the time 
of payment of the existing mortgage. Held, that the extension of time did not dis- 
charge the lien of the mortgage as to the remaindermen, — Warner v. Conn. Mut. Life 
Ins. Co., Sup. Ct. U. S., Alb. L, J., Jan. 5, 1884; Sup. Ct. Rep., Vol. III., Pt. 5. 


PRACTICE. — Instructions -Gambling transactions — Affidavit of juror. — Where 
the proof is not conclusive as to whether, in the purchase or sale of articles for future 
delivery, there was a bona fide intention to deliver the property nominally purchased or 
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sold, or whether the transactions were intended to be simply speculation in prices, and 
settled upon the basis of the difference between the price at the time of the purchase 
and time for delivery, it is not error to submit the matter to the jury as a question of 
fact, coupled with direction that if they find the latter state of case to be true, the 
claim founded thereon must be disallowed, as the result of a gambling transaction. 
Upon grounds of public policy, no affidavit, deposition, or sworn statement of a juror, 
will be received to impeach a verdict, to explain it, to show on what ground it was 
rendered, or to show a mistake in it. —Tabor v. Bush, Sup. Ct. Denver, Col. L. Rep., 
Nov. 30, 1883. 


— Pleadings — — Omission in, cured by verdict.— Where there is any defect, imper- 
fection, or omission in any pleading, whether in substance or form, which would have 
been a fatal objection upon demurrer, yet if the issue joined be such as necessarily 
required, on the trial, proof of the facts so defectively or imperfectly stated or omitted, 
and without which it is not to be presumed that either the judge would direct the jury 
to give or the jury would have given the verdict, such defect, imperfection, or omission 
is cured by the verdict by the common law. After verdict it will be presumed every- 
thing was done at the trial which was necessary to support the action, unless the con- 
trary appears on the record. — Quick v. Miller, Sup. Ct. Pa., W. N. C., Dec. 13, 1883. 


— Contract —Evidence —Implied agreement.—A., being the purchaser of certain 
goods from B., failed to comply with the terms of the sale, but subsequently brought 
an action against B. for breach of contract, alleging that the time for performance had 
been extended by agreement. This B. denied. On the trial the court charged that 
if the evidence of the plaintiff and defendant seemed to the jury of exactly the same 
weight, one effectually neutralized the other. Held, that though this might be true in 
the abstract, it was error so to charge the jury, as it tended to draw off their minds 
from the true question in the case, whether there had been an extension or not. — 
Norton v Lehn, Sup. Ct. Pa., W. N. C., Dec. 6, 1883. 


— Statute of Limitations —Evidence under general issue. — Where the Statute of 
Limitations is pleaded in bar, a new promise need not be specially replied, but it may 
be given in evidence under the general issue. — Johnson v. Gregg, Sup. Ct. D. C., Wash- 


L. Rep., Dec, 29, 1883. 


PRINCIPAL- AGENT. — Principal liable in tort for acts of agent.— A principal is liable 
in an action of tort for the fraudulent misrepresentation of his agent made within the 
scope of his authority. — Rhoda v. Annis, Sup. Jud. Ct. Me., Alb. L. J., Dec. 15, 1883. 


— Fraud — Statute of Limitation. — A judgment against an agent for fraud committed 
while acting within the scope of his agency, on which no collection or payment has 
been made, is no bar to an action against the principal for the same fraud, and in such 
a case the fact that the principal was wholly ignorant of the fraud is immaterial. Ifthe 
petition properly states the cause of action, and avers that the fraud was not discovered 
until within four years before the suit was begun, an answer charging that the cause 
of action did not accrue within four years before suit because the fraud was not com- 
mitted within said time, is insufficient. — Maple v. C. H. and D. R. R. Co., Sup. Ct. Com 
Ohio, Ohio L. J., Dec. 8, 1883. 


— Principal chargeable with notice of facts within agent's knowledge. — A princi- 
pal is chargeable with notice of all such facts as come to his agent’s knowledge while 
acting within the scope of his agency, but not with notice of facts if they came to hi 
agent’s knowledge in a transaction with which the principal has no concern. — Kauffman 
v. Robey, Sup. Ct. Texas, Texas L. Rev., Dec. 18, 1883. 


— See INSURANCE (FIRE). 


PRINCIPAL-SURETY. — Right of surety to benefit of creditor's securities. — A surety 
is entitled to have all the securities preserved for his benefit which were taken by the 
creditor at the time of the suretyship, or even subsequently, in respect of the same debt; 
and where the creditor has taken a further security for further advances made by him 
to the principal debtor, the surety is still entitled to the benefit of the original security, 
and to have it transferred to him on his subsequently paying off the whole amount due 
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PRINCIPAL-SURETY — Continued. 


inrespect of the original debt. — Forbes v. Jackson, Eng. High Ct. Just. (Chan, Div.), Alb, 
L. J., Dec. 8, 1883. 


—— Suretyship — Discharge — Judgment — Release. — Where (A.) one of the defend. 
ants in a judgment was a surety for the other defendants upon the instrument of origi- 
nal indebtedness, and an execution under the judgment has been levied upon the 
property of such other defendants sufficient to satisfy the judgment, a release of such 


levy, for the purpose of resorting to the property of A., will release bhim.—Hydep, 
Rogers, Sup. Ct. Wis., Kep., Dec. 12, 1883. 


~—— Extension of time — When surety not released. — If, after time has been given to 

the principal by the creditor, the surety, with full knowledge of all the facts, promises to 
pay the note if the principal does not, he is liable without any new consideration of the 
promise. When the answer of a surety sets up that an extension of time was given to 
the principal, without the knowledge or consent of the surety, he must make this 
appear by a preponderance of the evidence. When the creditor admits that the exten- 
sion was without the knowledge or consent of the surety, and relies upon a subsequent 
promise of the surety to pay, if the principal does not, the burden of proof is upon the 


creditor, — Bramble v. Ward, Sup. Ct. Com. Ohio, Ohio L. J., Dec., 1883; Week. L. B., 
Dec. 10, 1883. 


~—— Official bond of deputy — Term.— Where the deputy of an executive officer gives 

an official bond to his principal, the bond is valid omly during the term for which the 
deputy is appointed. If the officer is re-elected, there should be another bond given by 
the deputy, if retained. — Hubert v. Mendheim, Sup. Ct. Cal., Rep., Dec. 19, 1883: 


—— Discharge of surety — Note of principal — Right to sue.— When the note of a 
principal debtor on a bond is taken, payable ata fixed future time, the surety is not dis- 


charged if the right of immediate action upon the bond is reserved. — Jones v. Sarchett, 
Sup. Ct. Iowa, Rep., Dec. 19, 1883. 


PUBLIC LANDS.— Cutting timber on — Rights of settler —When a trespasser— Dam- 

ages. — Sect. 4 of the act of June 3, 1578, 20 Stat. 89, prohibits the cutting of any 
timber on the public lands with intent to dispose of the same; but the provi-o thereto 
permits a settler under the pre-emption and homestead acts to clear his claim as fast as 
the same is put under cultivation, and the timber cut in the course of such clearing may 
be disposed of by the settler to the b. st advantage. But if such settler cuts timber on 
his claim With the intent to dispose of the same, and not merely as a means of prepar- 
ing the land for tillage, he is a willful trespasser and is liable accordingly. The meas- 
ure of damages in an action for catting timber on the public lands, in Case the trespass 
is inadvertent, is the value of the timber in the tree; but where the trespass is willful 
the value of the labor put upon it by the trespasser must be added to the value in the 


tree, with interest thereon in either case.—U. S. v. Williams, U. 8. Cir. Ct. D. Ore., 
Ch. Leg. N., Dec. 8, 1883. 


PoBLic OFFICER. — When a statute declares that if a sheriff shall not renew his bond within 

a specified time, his office shall immediately expire and become vacant, a failure to re- 
new the bond within the prescribed time does not per se vacate his oflice. He is an 
officer with a defeasible title until the judgment of forfeiture is pronounced in due 
form, and all his acts prior to such judgment are valid as to the public and third per- 
sons. — Clark v. Ennis, Sup. Ct. N. J., Alb. L. J., Dee. 8, 1883. 


Quo WARRANTO. —See MUNICIPAL CORPORATION. 


RAILROADS. --Master and servant— Liability of master.—If servant notifies the 
company of a defect in the machinery, etc., and objects to the further use of it, and the 
pany promi to repair it within a rearonable time, and induces the servant to 
continue in the use of it, the servant will not, by reason of his continuing to use the de- 
fective machinery, under those circumstances, be defeated of his right to recover dam- 
ages for injuries sustained within a reasonable time, by reason of such defect. —T. & P. 
Ry. v. Kane, Ct. App. Texas, Texas L. Rev., Nov. 27, 1883. 


—— Damage for personal injury — Negligence of co-employe. — Appellant was em- 


ployed by defendant in “ surfacing track,” i.e., filling dirt and gravel beiween ties and 
dressing the surface. When the gravel traincame up, with its load of gravel to the place 


DIGEST OF RECENT CASES. 179 


RAILROADS — Continued, 

where appellant and others were at work, the conductor of such train stopped it and 
ordered appellant and those working with him to get on the train to be taken to the 
place of unloading and there unload; that while so getting abroad and before he had 
time to do 80, the conductor carelessly, negligently, and without warning, started the 
train, which threw him upon the track and injured him. Held, that appellant and the 
conductor of the gravel train were, at the time of the injury, co-employes in the same 
business, within the meaning of the Jaw, and the negligence of the one which caused 
the injury to the other cannot render the common master or employer liable for the in- 
jury. Held, that the non-suit was properly ordered.— Heine v. C. & N. W. Ry. Co., Sup. 
Ct. Wis., Wis. Leg. N., Dec, 11, 1883; N. W. Rep., Dec. 15, 1883. 


— Accident — Evidence as to general condition of road.—Where the alleged 
cause of the accident was a broken rail, and that was Ciearly established by competent, 
legal evidence; held, it was not error in the court, after the fact was proven, to admit 
evidence of the general bad condition of the road in the vicinity where the accident oc- 
curred, and the length of time this general bad condition had existed. Evidence also 
of the fact that the same car on which plaintiff was injured, at or about the same place, 
on the same day jumped the track, was admissible. —T. & P. R. R. Co. v. D’Milley, Sup. 
Ct. Texas, Texas L. Rev., Nov. 20, 1883. 


—Entering cars without ticket — Refusal to pay usual fare — Ejectment— 
Where ani when. — Under the act of March 30, 1875, which provides that “ any cor- 
poration operating a railroad, in whole or in part in this State, may demand and receive 
for the transportation of passengers on said road, not exceeding three cents per mile 
for a distance of more than eight miles: provided the fare shall always be made that 
multiple of five nearest reached by multiplying the rate by the distance,” a charge of 
twenty-five cents for carrying a passenger a distance less than eight miles and more than 
six miles, will not, as a matter of law, be declared unreasonable. A person entering the 
cars, without having purchased a ticket, and refusing to pay the usual fare, upon 
demand by the conductor, may Jawiully be removed from the train. And such expul- 
sion nay be at a place other than a depot, or usual stopping place, provided care is taken 
not to expose him to serious injury. Such person acquires no right to remain on the 
train by offering to pay the usual fare after the train has been stopped for the purpose 
of ejecting him. — R. R. Co, v. Skillman, Sup. Ct. Ohio, Ohio. L. J., Dec. 1, 1883. 


— See CORPORATIONS; DAMAGES; LICENSE. 


REMOVAL OF CAUSES.—Action to appropriate property—Separable contro- 
versy — Irregularities in removal. — Wiien it appears upon a petition forremoval 
of a cause, that the same is removable upon the application of petitioners under the 
second clause of sect. 2 of the act of 1875, it will not limit or restrain the effect or opera- 
tion of such petition, ifthe petitioners only ask the court therein to proceed no further 
“astothem.” A judicial proceeding to appropriate private property to the use of a 
railway corporation, is subject to the usual incidents of a civil action or suit, including 
the liability to removal into the Circuit Court. In an action against two or more per- 
sons to appropriate property held by them as tenants in common, to the use of a rail- 
way corporation, there is aseparable controversy between such corporation and each of 
said tenants, which can be fully determined as between them, and if either of such 
tenants is a citizen of a different State from such corporation he may remove the whole 
case into the Circuit Court. Although there are irregularities in the removal ofa cause, 
still, if it appears from the record that it involves a controversy cognizable by ihe Cir- 
cuit Court, a motion to remand to the State court will not be allowed. — North, Pac. 
Term. Ry. Co. v. Lowenberg, U. S. Cir. Ct. D. Ore., Ch. Leg. N., Dec. 1, 1883. 


— Citizenship — Railroad incorporated in several States. — A railway corporation 
incorporated in the several States through which it runs, is, by a fiction of the law, for 
all purposes of jurisdiction, a citizen of each of the States; and it cannot remove a 
cause tothe Federal courts on the ground of its citizenship in the other States. — Horne 
v. Boston, etc., R. Co., U. S. Cir. Ct. D. N. H., Cent. L. J. Dec. 14, 1883. 


— Act of 1875 — Filing record.—The provision of the Act of 1875 requiring the 
record to be filed in the Circuit Court on or before the first day of the next term (pro- 
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REMOVAL OF CAUSES — Continued. 


vided the party removing shall have full twenty days in which to file the record) is 
mandatory and not directory, and the court has no power to permit the record to be filed 
subsequently except when it has been impossible for the person removing the cause to 
obtain the record from the clerk of the State court in time to file on the day fixed in the 
act, — Stoutenburgh v. Wharton, U. 8. Cir. Ct. D. N. J., Rep., Dee. 5, 1883. 


~ — Citizenship — Non-residence of one partner. — Defendants in an action of tort were 
a commercial firm, one of the partners in New York, the others residing in Texas, as 
did plaintiffs. Held, that the cause was not removable to the Federal court because of 


the residence of one partner in New York. — Blum v. Thomas, Sup. Ct. Texas, Rep., Dec. 
5, 1883. 


—- Pending motion — Re-settlement of order of affirmance on appeal.—On the 

removal of a cause from a State court to the Circuit, the latter may dispose of a motion 
pending before a general term of the State court, at the time of removal, for a re-settle- 
ment of the form of an orderon aflirmance, and insert such reasonable provisions in the 
order of affirmance as it would have been competent and proper for the general term to 


have done had not the cause been removed. — Milligan v. Lalance, U.S. Cir. Ct. 8. D.N, 
Y., Leg. Adv., Jan. 1, 1884. 


— Citizenship — Act of 1875, sect. 2.— Suit to reform a deed.— N. Ppar- 

ties. — The second clause of the Removal Act of 1875, sect.2, permits a removal to the 
Federal court only when in a pending suit there is a separate and distinct cause of 
action, in respect to which all the necessary parties on one side are citizens of different 
States from those upon the other, and which can be fully determined as between those 
parties. Where in a suit to reform a deed the defendants are the holders of the legal 
and the equitable title tocertain premises, which title would be destroyed by reforming 
the deed as prayed, anda person claiming as lessee under the trustee, all the said 
defendants are necessary parties to the bill, and if any one of them is a citizen of the 
same State as the plaintiff the cause cannot be removed to the Federal court.—N, J. 
Zinc and [ron Co. v. Trotter, U. 8. Cir. Ct. D. N. J., Rep., Jan. 2, 1834. 


REPLEVIN. — Conditional sale — Demand. — Where personal property is sold and deliv- 

ered, the title to remain in the seller until the price is paid, replevin will not lie at the 
suit of the seller against the vendee unless demand has been duly made, and the prop- 
erty refused. — Adams v. Wood, Sup. Ct. Mich., Rep., Dec. 19, 1883. 


—— Contract signed only by one, but acted on by both parties —Evidence.—A 

contract signed by but one of the parties thereto is binding upon both, when acts there- 
under have been performed by both parties, and is properly receivable in evidence. 
Where, under the contract, corn was set apart in bins marked with plaintiff’s name, 
this was a designation of the corn for the plaintiff, and evidence that such corn was 
bought from and stored for third parties is not properly admissible in an action of 
replevin; nor is evidence as to where the corn was afterwards shelled and shipped. — 
Dows v. Morse, Sup. Ct. lowa, N. W. Rep., Dec. 22, 1833. 


See DAMAGES. 


RIPARIAN RiGuts.— Right of owner to construct piers, wharves, etc.— Public 

right of navigation. —It is the settled law of this State that a riparian owner upon 
a navigable stream has the fee to low-water mark. But in addition to this he has cer- 
tain riparian rights, among which are the right to enjoy free communication between 
his abutting premises and the navigable channel of the stream, to build and maintain 
suitable piers, landings, or wharves on and in front of his land, and to extend the same 
therefrom into the stream to the point of navigability, even beyond low-water mark, and to 
this extent to occupy exclusively for such and like purposes the bed of the stream, sub- 
ordinate only to the paramount public right of navigation. These riparian rights are 
property, and cannot be taken away by the State without paying just compensation 
therefor. The term “ point of navigability,” as used in this connection, is one whose 
meaning and application must vary with and depend upon circumstances, such as the 
nature of the stream and the kind and size of vessels used upon it. It is not to be 
limited to that point where the stream may be navigable for some purposes at certain 
stages of water, but must be understood as extending out in the stream sufficiently far 
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RIPARIAN RIGHTS — Continued. 
to enable a riparian owner to make his abutting property ‘available and useful at any 
ordinary stage of water for any kind of navigation for which the stream is used or 
adapted, provided, of course, he dves not obstruct the paramount rights of the public. — 


Brunswick v. Union Depot St. Ry. and Trans. Co., Sup. Ct. Minn., N. W. Rep., Dec. 29, 
1883. 


SALE. —See REPLEVIN. 
SHERIFF.— See PUBLIC OFFICER. 
SHERIFF’S SALE.—See DEEDS. 


SLANDER. — Words imputing criminal offense.— An action for slander will lie for 
words imputing a non-indictable criminal offense punishable by imprisonment. “I will 
lock you up in Gloucester gaol next week; I know enough to put you there.” Held 
actionable. — Webb v. Beavan, Eng. High Ct. Just., Alb. L. J., Dec. 1, 1883. 


—- Proof necessary in justification.—In an action for slander for words imputing a 
crime, the defendant having justified is not bound to prove the truth of the charge be- 


yond a reasonable doubt.—Bell v. McGinness, Sup. Ct. Com. Ohio, Alb, L. J., Dec. 
1, 1883. 


—— Punitory damiges — When awarded. —In an action for slander punitory damages 
can only properly be awarded when it is shown that the slanderous words were 
prompted by specia! ill-will, bad intent, or malevolence towards the plaintiff. —Temple- 
ton v. Graves, Sup. Ct. Wis., Wis. Leg. N., Dec. 26, 1883. 


— Privilege of counsel. — No action lies againsta counsel or advocate for words spoken 
in the course of a judicial inquiry in which he is engaged as counsel or advocate, even 
if such words are maliciously spoken, and are irrelevant to the issue. — Munster ov. 
Lamb, Ct. App. Eng., Rep., Jan. 2, 1884; Alb. L. J., Dec. 8, 1883. 


STATUTE.— Construction of —Evidence -- Original draft—Entries in journal of 
Legislature. —In ascertaining the language of a statute, the enrolled act will prevail 
over the original draft of the law and the entries in the journals kept by the two Houses 
of the General Assembly.— Chicot Co. v. Davis, Sup, Ct. Ark., Cent. L. J., Jan. 4, 1884. 


TAXATION.—Voluntary payment—Protest.—The payment of taxes under protest 
to prevent the sale of land where an alias f#. fa. has issued on a judgment which is nota 
lien, and the lands have been advertised for sale, is a voluntary payment and can not be 
recovered back.— Union Ins. Co. v. City of Alleghany, Sup. Ct. Pa., Cent. L. J., Nov. 
9, 1883. 


— Internal revenue taxes— Allegation of illegal assessment. — A bill in equity 
will not lie to enjoin a collector of internal revenue from collecting a tax assessed by the 
commissioner of internal revenue against a manufacturer of tobacco, although the tax 
1s alleged in the bill to have been illegally assessed. — Snyder v. Marks, Sup. Ct. U.S., 
Int. L. Rec., Dec. 17, 1883. 


— Domicile — Rule as to credits. —G., a native of Ireland, migrated to Canada some 
twenty-five years ago, after living there about five years became a peddler, and as such 
traveled through several of the States. Asa peddler he frequently visited Lemon Town- 
ship, Butler county, Ohio, and there loaned money, taking real estate security, and there- 
after, his visits to that township were repeated once a year, in his business as a peddler 
and to look after his investments, remaining so long as was necessary to transact his 
business, and then resuming his travels, carrying his notes and mortgages with him. 
These visits to Lemon Township were for the purpose stated, and never with the inten- 
tion of making that place his abode. He was unmarried, had no home, never located in 
any place, sought to change his domicile, his allegiance as a British subject, nor to 
exercise any of the rights of a citizen of Ohio. Held, 1. That for the purposes of taxa- 
tion of these notes and mortgages, G. was not a resident of Ohio. Credits owned by a 
non-resident of Ohio are not taxable unless they are held within the State by a 
guardian, trustee, or agent of the owner by whom they must be returned for taxation. — 
Grant v. Jones, Sup. Ct. Ohio, Ohio L. J., Dec. 8, 1883. 
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—— See INJUNCTION. 


TITLE.—See VENDOR-VENDEE. 


TRADE-MARK.— Misrepresentations in.— A court of equity will extend no aid tosustaina 
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TAXATION — Continued. 


— Corporations— Steamship companies engaged in inter-state and foreign 

commerce —Acts of March 20, 1877, and June 7, 1879 — Constitutional law— 
Tax on gross receipts. — A steamship company incorporated in Pennsylvania, and 
engaged in the businese of transporting freight and passengers between ports in the 
United States, and between such ports and foreign countries, is liable, as to its receipts 
from ocean freight in the foreign and inter-state trade, to the tax on gross receipts im- 
posed by the Acts of Assembly of March 20, 1877 (P. L. 6), and June 7, 1879 (P. L. 112),— 
Phila. and Southern 8. S. Co. v. Commonwealth, W. N. C., Dec. 20, 1883. 


TAX-SALES.— Fraudulent tax-sales— Action by tax-payers —Tender.—The tax. 
payers of a county are the proper parties to bring a suit against the county supervisors 
for alieged fraudaleut sales of tax certificates. Where the suit is against the super- 
visor for such fraudulent sales, and the prayer is for an injunction to restrain further 
sales of like character, a court of equity has authority to set aside the illegal sales, and 
also to grant the injunction prayed for, as the damage would be an irreparable one, the 
citizen not being able to resist the extra tax for legitimate purposes rendered necessary 
by the deficiency thus caused. In a case of unlawful or fraudulent tax-sales, no tender 
by the tax-payers is necessary to afford thema ground of relief, and if the consideration 
paid for the tax certificates can be reached by a court of equity, which generally leaves 
parties to a fraud where it finds them, its restoration may be decreed in this suit, — 
Willard v, Comstock, Sup. Ct. Wis., N. W. Rep., Dec. 15, 1883; Wis. Leg. N., Dec, 5 and 6, 
1883. 
—— Invalid taxation —Sale under— Limitations, Statute of — Plaintiff’s proof 
in action for damages. — Where the officers of a town assess for taxation, as part of 
such town, lands that were not at the time, and never had been, a part thereof or under 
its jurisdiction, a tax deed for such taxes is void, and the holder cannot invoke the 
Statute of Limitations in its support. Where the action, though in the nature of tres- 
pass, is one for damages for permanent injury to the freehold, the plaintiff must estab- 
lish his title, and not merely a possession that the defendant had invaded; for if the 
plaintiff is not the real owner, recovery by him would be no bar to an action for such in- 
jury brought against the trespasser bythe real owner. Adverse possession of land, such 
as to prevent the true owner from maintaining trover or replevin for timber taken 
therefrom, should be clearly established, and should be of such a kind and so long con- 
tinued as to be clearly distinguishable from that which the claimant has while engaged 
in the mere act of committing the waste. The latter possession is not suflicient to 
drive the plaintiff to an action of ejectment to recover the land and the damages done to 
it. — Wadleigh v. Marathon Co. Bank, Sup. Ct. Wis., N. W. Rep., Dec. 1, 1883. 


TELEGRAPH COMPANIES.— Negligence— Proof of due care. — of due care by a 
telegraph company, or of the absence of negligence and carelessness on its part, is a good 
defense to an action against it for damages for negligence in receiving and transmitting 
adispatch. Such companies are not held to the liability imposed by law upon common 
carriers; but are to be governed by the law applicable to that class of bailments styled 
locatio operis faciendi, — Pinckney v. Tel. Company, Sup. Ct. 8. C., Rep., Nov. 14, 1883. 


claim to a trade-mark of an article which is put forth with a misrepresentation to the pub- 
lic as to the manufacture, and as to the place where it is manufactured. — Mauhat- 
tan Med. Co. v. Wood, Sup. Ct. U. 8., Leg. Int., Nov. 30, 1883. 


TRESPASS.— Presence at commission of - What will render one participant. — 


— See PUBLIC LANDs. 


Mere presence at the commission of a trespass or wrongful act does not render the per- 
son liable as participator; but any encouragement, aid, or countenance given the prin- 


cipal actor wil amount to a guilty participation in the trespass. — Hilmes v. Stroebel, 
Sup. Ct. Wis., N. W. Rep., Dec. 22, 1883. 
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Trusts. — Liability of trustee— Depreciation in value of assets. — Where atrustee, 
acting in good faith and in the exercise of his discretion, retaimed securities which 
came to his hands as assets of the trust estate, the fact that such assets depreciated in 
value and caused loss to the estate is not cause for surcharge of the trustee, nor will he 
be on that account deprived of compensation for services and of expenses attending the 
exercise of the trust. — Fahnestock’s App., Sup. Ct. Pa., W. N. C., Jan. 3, 1884. 


— See WILLS. 


UsurY.—Loan— With interest payable in advance — Ohio statute.—A mutual 
life insurance company luaned to B. the sum of $12,000, for which B. made his note pay- 
able in three years, with interest at the rate of 8 per cent per annum, payable annually 
in advance. The company retained out of the amount of the loan the sum of $960, as the 
interest thereon for the first year in advance, and at the same time took from B. his two 
notes for $960 cach, payable respectively in one and two years after date, for the inter- 
eston suid loan for the second and third years thereof respectively. Said interest notes 
were paid at maturity, at the beginning of said second and third years respectively. 
Held, usurious under 66 Ohio L.91.—Penn Mut. Life Ins. Co. v. Carpenter, Sup. Ct. 
Ohio, Week. L. B., Nov. 26, 1883; Ohio L. J., Dec. 8, 1883; West. Ins. Rev., Dec., 1883. 


—Promissory note—Stipulation for interest.— Under the act of May 4, 1869, a 
promissory note stipulating for the payment of the principal at a future time “ with in- 
terest thereon at eight per centum per annum, payable semi-annually until paid,” is not 
usurious. The semi-annual interest bears interest at six per cent per annum from the 
day it became due until paid, but forms no part of the interest stipulated for “ upon the 
amount of such note.”—Cook v. Courtright, Sup. Ct. Com. Ohio, Ohio L. J., Dec., 1883. 


VENDOR-VENDEE.— Acts of owner of property conferring apparent title in an- 
another— Estoppel.— Where the owner of real or personal property confers upon 
another an apparent title to or power of disposition over it, he is estopped from 
asserting his title as against ani t third party who has dealt with the apparent 
owner in reference thereto without knowledge of the claim of the owner. The right 
of such third person does not depend upon the actual title or authority of the one with 
whom he dealt; but upon the acts of the owner. A fraudulent purchaser of real or per- 
sonal property may deal with it as the owner, and whoever purchases the property or 
takes a mortgage thereon from him or under him in good faith in reference thereto will 
be protected against the claim of the defrauded vendor. — Simpson v. Del Hoys, Ct. 
App. N. Y., Daily Reg., Dec. 13, 1883. 


— False representations — Damages for.—Where a person by means of false rep- 
resentations of facts materially affecting the identity and value of certain real estate, 
induces another to enter into a contract for the purchase thereof, upon the faith of such 
representations, and upon which he was justified in relying, the purchaser may, in an 
action brought by the vendor for the purchase price, recoup the damages which he has 
sustained by reason of such false representations, although the vendor believed them 
to be true when made, and had good reason for so believing. — Mulver v. King, Sup. Ct. 
Ohio, Ohio L. J., Dec. 1383; Week. L. B., Dec. 10, 1883. 


— Real estate—Conveyance-- Check in payment— Vendor’s lien— Limi- 
tations.—O’C. purchased and paid for certain lands and had the same conveyed 
to S.to hold as his trustee. While 8. held the legal title, he made advances and 
performed services for O’C. and, by agreement, S. was to hold the legal title to the 
lands until the advances and services were paid for. Afterwards the parties agreed 
upon the amount O’C. owed S, for advances and services, and at the request of O'C., 8. 
conveyed the lands to him and received the check of a third person on a bank for the 
amount agreed upon, which was not paid. The amount due §S. for services and advances 
was not paid, and S. had no written agreement for its payment or acknowledgment of 
the indebtedness. Held, that no vendor's lien arose in favor of 8S. on the conveyance of 
the lands to O’C. That an action to enforce the claim of S. for services and advances 
was limited to six years. —O’Connor v. Smith, Sup. Ct. Com. Ohio, Ohio L. J., Dec. 1, 
1883. 


WILLS.— Direction to executor to expend money for benefit of widow — Insanity 
of latter — Power of court of equity. —The statute enacting “that if any lands be 
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184 DIGEST OF RECENT CASES. 


WILLS — Continued. 

devised to a woman, or other provision be made for her in the will of her husband, she 
shall make her election between taking such lands or provision and claiming the share 
in his estate,” changes the common-law rule which held that a provision for the widow 
in the will was presumed to be a matter of bounty, and not intended to exclude dower 
unless so declared. A clause in a will directing the executors to expend whateyer 
money should be necessary to provide for the health and comfort of the widow, and 
bear her wants constantly in mind, must be held to be a “ devise”’ or * other provision” 
for the widow within the meaning of the statute, and there is no such uncertainty as to 
the requisite amount as to be incapable of legal ascertainment. The right and duty of 
making an election in case of wills, are personal to the widow, and must be made by her 
alone; and even her incapacity to elect by reason of insanity is not sufficient ground for 
the relaxation of this rule, so as to allow her guardian to elect for her, and a court of 
equity has the right to make the election for her.—Van Steenwyck v. Washburn, Sup. 
Ct. Wis., N. W. Rep., Dec. 1, 1884. 


— Grant of letters testamentary — Forged will— Statute of Limitations. — Let 
ters testamentary were granted A., then an alleged will was produced, the original let- 
ters revoked, and letters granted to B. Seven years afterwards the second will was, by 
the verdict of a jury, declared to be a forgery, and the letters testamentary to A. were 
reinstated. Held, in a suit by A. against B., brought immediately after A.’s reinstate- 
ment, that B. could not plead the Statute of Limitations in a suit for the property in her 
hands, as she had obtained and held possession by a will decided to be a forgery. — 
Marsden’s App., Sup. Ct. Pa., Pittsb. L. J., Dec. 26, 1883. 


— Adopted daughter.—The will of T. was duly admitted to probate, and was as fol- 
lows: ‘In case of any accident with me, I give all my property and money to my wife, 
Rhoda Ann Taylor. With this proviso: That she, my wife, provide for my adopted 
daughter, Mary Frances Boyle Taylor, adopted in the month of February following, 
being the year 1863. Dated this day, November 25, 1873.” ‘Ihe adopted daughter from 
the death of the testator to the time of her marriage, was supported by the widow, who 
had elected to take under the will. The adopted daughter was, afier her marriage, sup- 
ported by her husband, and the testator’s widow refused further to provide for her. 
Held, the adopted daughter is not entitled to have set off to her any share of the estate; 
nor is she, while otherwise provided for, entitled to claim support from the testator’s 
widow. — Taylor v. Elder, Sup. Ct. Ohio, Week. L. B., Dec. 17, 1883. 


— Construction of instrument. —A person, about to make a trip, executed the follow- 
ing paper: “ Baltimore, July 20, 1882. In anticipation of my departure from the city of 
Baltimore, and to provide for possible contingencies, I hereby give, bargain and sell and 
transfer unto my daughter, Ann C. Kelleher, her personal representatives and assigns, 
all my machinery, horses, wagons, goods, chattels and effects which I now have or may 
hereafter acquire or possess, and all moneys, claims, and demands to which I amor 
may be hereafter entitled, reserving to myself the use of the same and the right to dis- 
pose of the same otherwise if Ideem proper. Witness my hand and seal this 20th day 
of July, 1882. Owen (his t mark) Kernan. Witness, James McColgan.”” He made the 
proposed trip, returned, and died shortly afterwards. Held, that the paper should be 
admitted to probate as a will. — Kelleher v. Kernan, Ct. App. Md., Rep., Nov. 14, 1883. 
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ASSUMPTION OF MORTGAGES. —Cent. L. J., Jan. 11, 1884. 

IGNORANCE OF Law. — Cent. L. J., Nov. 30, 1883. 

LIABILITY OF A PARENT FOR THE TORTS OF HIS MINOR CHILD. — Cent. L. J., Jan. 4, 1884. 
MARRIED WOMEN. —Cent. L. J., Dec. 14, 1833. 

RIPARIAN RIGHTS (THE WEST COAST DOCTRINB).— West C. Rep., Jan. 3 and 10, 1884. 


